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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1948), 3 (1944), 4 (1945), 5 
(1946), and 6 (1947), respectively : 


Citations in Agriculture De- Volume No. and Page 
cisions : 
Statutes, orders, etc__.-.. 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194 
Agriculture decisions_.__.°0 1: 815; 2: 801; 3:1185; 4: 1015; 5: 940; 6: 1199 
Court decisions__.__._._cc 1: 817; 2: 804; 3:1191; 4: 1021; 5: 945; 6: 1207 
Decisions overruled by Secre- 
tary of Agriculture__..____ 1; 819* 
Citations in Court Decisions: 
Statutes, orders, etc____.ec. 2:799;3:1182; 5: 938; 6: 1197 
Appeals from Secretary’s deci- 
sions (actions for review by 
|) ee REE SRN NC eRe 1: 820; 2: 806; 3: 1198; 4: 1024; 5: 948; 6: 12138 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
COT sins oe somtcep ne ete oe 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216 
Agriculture Decisions cited by 
courts and other authorities. 1:821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218 
Commodities involved in PACA 
proceedings... 25-6 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219 
Decisions and docket numbers 
arranged in consecutive 
ee 1: 823; 2: 811; 8: 1200; 4: 1081; 5: 953; 6: 1221 
Docket numbers and decisions 
arranged in _ consecutive 


OE en . 1:825; 2: 818; 3: 1208; 4: 1084; 5: 956; 6: 1225 
Cumulative lists of decisions: 
Agriculture Decisions : 
Agriculture decisions 
reported .......... 1: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 6: 1229 


1942 PACA decisions 
hitherto unre 


* HisTorIcAL Nore 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 485, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. In re Albert Bree, 3 A. D. 255 
(1944) .—Ed. 
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Cumulative list of decisions— 
Continued 
Agri. Decisions—Con. 

1943 PACA decisions 
hitherto unre 
a 
Agriculture decisions 
explained__~-_-__-. 
Agriculture Decisions 
followed ~~... 

Court decisions fol- 


Court Decisions: 
Court decisions pub- 


Court and Agricul- 
ture decisions ex- 
plained in_.....-.. 

Court and Agriculture 
decisions followed 
Piet de .. ‘ 

Cumulative Index-Digest of 
decisions : 

Agriculture decisions___- 

Court decisions____-_ 

A study of the scope and na- 

ture of Agriculture Deci- 

sions—Statistical Index... 
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Volume No. and Page 


5: 965 
2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 


3:1190; 4: 1020 


2: 821; 3: 1212; 5: iv-vi; 6: v-ix 


5: 044; 6: 1206 


6: 1206 


1: 836; 2: 822; 3:1214; 4: 1045; 5: 967; 6: 1244 
2:870; 3: 1282; 5: 1027; 6: 1834 


1: 850; 2: 882; 3: 1818; 4: 1119; 5: 1042; 6: 1346 
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CUMULATIVE LIST OF COURT DECISIONS* 


} PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


i 
1 (Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy Company et al v. Eisaman, 69 F. Supp. 500 (1946) Denial 

} of application to postpone effective date of Order No. 75---____-_- 6:72 


Agricultural Marketing Agreement Act of 1937 
Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3__ 6: 611 
Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
Tomiie OE wa oo ee ee 5:43 
Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 
Beatrice Creamery Company et al v. Anderson, —— F. Supp. —— 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record__--__--__--______-- 6: 969 
C. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


Chapman v. United States, 139 F. 2d 327 (1943) Validity of producer- 
ecttioment fund provisions of aet.—..... 2 3: 819 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Becretary......- 5 on sl ec 2: 610 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
OP Meevetmeet aot nn oc eee eee 3: 445 
Crull v. Wickard, 137 F. 2d 406 (1948) Findings of fact by Secretary 
as to petitioner‘s status as handler sustained__--.____________--__ 3: 446 
Dairymen’s League Co-operative Association, Inc. v. Anderson, —— 
F. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classi- 
TEIN 5.55 eee eee 7:48 





*Cumulative Index-Digest of the ccurt cases will be found in the December issue (No. 12) 
of Agriculture Decisions : 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027, and 6 A. D. 1334.—Had. 
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Elm Spring Farm, Ine. e¢ al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is.__------------------ 3: 540 
Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
ing freight rates to determine allowances to creamery company-_-_- 3: 608 
Grandview Dairy, Inc. v. Jones, War Food Administrator, e¢ al., 61 F. 
Supp. 460 (1945) Adminstrative law—Judicial review—Market 
service payments—Inapplicability of doctrine of res judicata to 
decisions of administrative officers and boards___-_------_------ 5:510 
Grandview Dairy, Inc. v. Jones, War Food Adm’r., et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 
clusion—Findings—Substantial evidence__--_._.___---___------- 6: 390 
Green Valley Creamery, Inc. v. United States et al., 108 F. 2d 342 
(1989) Validity of Order No. 4—Construction of administrative 


Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 

— F. Supp. — (1946) Order No. 27—Reclassification of milk— 

Burden of proof as to invalidity of market administrator’s action— 

Administrative law—Evidence—Weight of evidence—Limited au- 

thority of court to review Secretary’s action—Effect of failure to 

protest undue delay in making reclassification_____.____.__-_--___- 6: 1036 
La Verne Co-op. Citrus Ass’n. et al v. United States, 143 F. 2d 415 

(1944) Exhaustion of administrative remedy__._-____-_____--_- 3: 921 
M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 

No. 27—Market service payments___.--_.--._-_------_---_~--. 3: 316 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 

et ee I i cc pepe eee 3: 321 
New England Dairies Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 

No. 4—Cooperative, when not a handler___-_______--_____--_-_ 3:310 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 

805 (1944) Limited character of judicial review of legality of 

ccs eee te a ines acces be 3: 697 
Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d 

445 (1946) Judicial review of War Food Administrator’s order— 

ition emabninel mit AU i ccc tearm oe 6: 269 
Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 

contemnor released by discharge in bankruptcy_____-__----__-- 6: 862 
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Parker v. United States et al., 185 F. 2d 54 (1943) Corporations— 

| 3:65 
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Accounting by handler for milk received from producers____.___-- 5:124 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an_officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal stautes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecesary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues begining with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 1674) 


In re St. Louis National Stockyards. P&S Doc. No. 1246. Decided 
January 16, 1948. 


Modification of Rates and Charges—Effective Date of Order—Compliance With 
Section 4 (c) of Administrative Procedure Act 


Respondent’s request for the establishment of a new category for bulls which 
weigh 800 Ibs. and for the purpose of assessing yardage charges and to add 
a new section to its tariff providing for a new charge for the use of covered 
pens because of increased expenses of operation of its business, granted, 
and, since good cause exists, in accordance with section 4 (c) of Adminis- 
trative Procedure Act for making this order effective in less than 30 days 
after service upon the respondent, this order shall become effective 10 days 


after such service.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Frederic P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act of 
1921, as amended (7 U. S. C. 181 et seg.). By supplemental orders 
dated December 4, 1946 (5 A. D. 873), May 26, 1947 (6 A. D. 428), and 
August 25, 1947 (6 A. D. 776), the respondent has been permitted to 
assess certain temporary rates and charges until June 30, 1948, after 
which basic rates are again to be in effect unless otherwise ordered. 

On December 22, 1947, the respondent filed a petition for modifica- 
tion in which permission was requested to establish a new category 
for bulls which weigh 800 lbs. and over, for the purpose of assessing 
yardage charges and to add a new section to its tariff providing for 
a new charge for the use of covered pens. The petition states that 
respondent on December 12, 1947, entered into a new contract with 
the labor union, providing for wage increases to respondent’s em- 


*Reference to other points involved in this case will be found in Index-Digest in this 
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issue of Agriculture Decisions.—Hd. 








2 PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


ployees, which increases were retroactively effective from November 
1, 1947, and which will amount to approximately $110,000 per year. 
In order to offset to some extent such additional labor costs, the re- 
spondent requests authority to modify its tariff in the manner referred 
to, which modifications, it is estimated, will produce about $40,000 
revenue per year before taxes. 

In view of the justification and reasons for the modifications as set 
out in the petition, the answer of the Production and Marketing 
Administration filed January 9, 1948, recommends that the modifi- 
cations sought by respondent be authorized on a temporary basis until 
June 30, 1948, at which time the present schedule of rates now tem- 
porarily in effect for respondent are due to expire. 

Notice of the respondent’s petition was published in the Federal 
Register on December 30, 1947 (12 F. R. 8872), and no protests have 
been received. Accordingly, the respondent shall file and publish an 
amendment to its tariff removing bulls weighing 800 Ibs. and over 
from the cattle classification and providing for a new charge for bulls 
weighing 800 lbs. and over, as follows: 


YARDAGE CHARGE 


Rate per head 
A. Livestock sold or resold in the Commission Division: Bulls weighing 
NAIR ae so ae ee $1. 00 
B. Livestock received directly by packers through the yards: Bulls weigh- 
aI UR BO OVOP i ot ren seanee asia esd sheen aan . 50 
C. Livestock resold at the yards for local delivery other than livestock 
resold in the Commission Division: Bulls weighing 800 lbs. and over____.__ . 24 


D. Livestock resold at the yards for shipment off the market, other than 
livestock resold in the Commission Division: Bulls weighing 800 lbs. 
I a lide ae am a ee weedeat oad 


The amendment to respondent’s tariff shall add a new section as 
follows: 
Section I-B—CovereD PENS 


When available and requested, covered carload lot pens for storage will be 
furnished for cattle and calves at the following charges: 


a NR ii si ot he pete rege $2. 00 per pen 
NN 10. 00 per pen 
PR on ee ro 100. 00 per pen 


Daily charge to cover a 24-hour period or fraction thereof ending at 11:00 a. m. 
Contract required for monthly and yearly charge. 

All livestock to be taken to and from covered pens by owner or his agent. 

All feed for livestock in these pens to be furnished and fed exclusively by this 
Company after receipts of an order from the owner or his agent, at the owner’s 
expense. 

Special arrangements with Company to be required for using covered pens for 
other than storage purposes. 
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The rates and charges set out above shall be in effect until and includ- 
ing June 30, 1948, after which basic rates shall again be in effect unless 
otherwise ordered. 

The petition of respondent also requests that the charges authorized 
herein be made effective ten days after issuance of this order in view 
of the fact that the wage increases granted by respondent to its em- 
ployees amounting to $9,167.00 per month, are effective retroactively 
as of November 1, 1947. In view of the justification for the imposition 
of the charges requested by respondent, and since the Production and 
Marketing Administration has recommended the imposition of such 
charges and no protests have been received from any interested person, 
it is believed that good cause exists, in accordance with section 4 (c) 
of the Administrative Procedure Act, for making this order effective 
in less than 30 days after service upon the respondent. Therefore, this 
order shall be served upon the respondent and shall become effective 10 


days after service. 


(A. D. 1675) 


In re A. C. Feil e¢ al. P&S Doc. Nos. 1735-1748; 1750; 1752-1763; 
1769-1777; 1788. Decided January 14, 1948. 


Denial of Request for Opportunity for Oral Argument—Briefs or Written 
Statements Allowed 


The request of the Livestock Branch, Production and Marketing Administration, 
for the opportunity for oral argument denied since it does not appear that oral 
argument will serve any particularly useful purpose in connection with the 
cases herein, but, in lieu thereof, a period of 20 days after the date of serv- 
ice of this order is allowed within which the Branch and the respective 
respondents may file a statement or brief containing argument as to what 
the final decision and order in these proceedings should be. 


Decision by Thomas J. Flavin, Judicial Officer 
Order Permitting Briefs or Written Statements in Lieu of Oral Argument 


These are disciplinary proceedings instituted under the Packers 
and Stockyards Act, 1921, as amended (7 U.S. C. 181 et seg.) , by com- 
plaints in which the respective respondents, as registered dealers, 
were charged with violating the act by wilfully making false entries 
and statements in annual reports filed by them pursuant to the act, 
and by failing to keep proper records. Hearings have been held in 
each case before examiners and the reports of the examiners have been 
filed and served upon the parties. The Livestock Branch, Production 
and Marketing Administration, has filed exceptions to all but a few of 
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the examiners’ reports and has requested the opportunity for oral 
argument. Certain of the respondents have also filed exceptions and 
requested oral argument. 

It does not seem that oral argument will serve any particularly use- 
ful purpose in connection with these cases. However, a period of 20 
days after the date of service of this order is allowed within which the 
Branch and the respective respondents may file a statement or brief, in 
any of these proceedings, containing argument as to what the final 
decision and order in such proceeding should be. Such statements or 
briefs should be sent to the Hearing Clerk, United States Department 
of Agriculture, Washington, D. C., in time for filing before the 20-day 
period expires. 


(A. D. 1676) 
PACA Doc. No. 4706.* Decided January 5, 1948. 


Dismissal—Settlement of Claim Against Complainant 


Complaint for reparation dismissed on request of complainant after receiving 
notice of dismissal of proceeding against it involving same shipments. 


Messrs. Spiegel and Rosenblatt, of Chicago, Illinois, for complainant. Messrs. 
Jeter & Earhart, of Kansas City, Missouri, for respondent. Mr. Terry Gra- 
ham, of Tyler, Texas, for other respondent. IM/r. Edward M. Parmelee, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


Complainant filed an informal complaint on September 20, 1945, 
and a formal complaint on January 13, 1947, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a ez seq.), 
for the recovery of damages resulting from respondents’ failure to 
deliver two interstate carload shipments of tomatoes in accordance with 
the terms of a contract previously entered into by the parties. These 
shipments were purchased in transit by complainant from respondent 
* * * which in turn had purchased from the shipper * * *, 
While these shipments were in transit, complainant herein sold the 
tomatoes tothe * * * which thereafter filed a complaint against 
this complainant for damages resulting from arrival] of the shipments 
at * * *, in a deteriorated condition. Complainant herein then 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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filed complaint in the instant case against respondents for recovery 
of sufficient damages to cover any loss recovered from it bythe * * *. 
On receiving notice that the * * * had dismissed its complaint 
against * * *, dismissal of the complaint filed in the instant case 
was authorized by complainant. Accordingly, the complaint filed 
herein is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1677) 
PACA Doc. No. 4769.* Decided January 5, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that claim 
against respondent had been settled. 


Mr. Arthur R. Friedman, of Modesto, California, for complainant. Messrs. Hill, 
Barlow, Goodale & Wiswall, of Boston, Massachusetts, for respondent. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


Complainant filed an informal complaint on October 9, 1946, and a 
formal complaint on March 24, 1947, under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), for the recov- 
ery of damages alleged to have been sustained as the result of respond- 
ent’s failure to pay to complainant the guaranteed advance of $1.10 per 
crate on seven interstate carload shipments of Honeydew melons ac- 
cepted and sold by respondent under a contract previously entered into 
by the parties. Respondent’s answer alleges that, because of complain- 
ant’s breach of several of the material terms of the contract, respondent 
would have been justified in rejecting the shipments but accepted the 
seven carloads in controversy and sold the melons for complainant’s 
account to minimize the loss. Before arrangements could be completed 
for a hearing at * * *, a release signed by complainant partners 
was received requesting dismissal of this proceeding as a result of 
settlement of the controversy by the parties. Accordingly, the com- 
plaint filed herein is hereby dismissed. 

Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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Abe Peterman v. R. L. Luster. PACA Doc. No. 4815. Decided 
January 5, 1948. 


Failure to Account for Deficit for Produce Handled on Consignment Basis— 
Default 


Where respondent shipper failed to account for deficits incurred on several 
shipments of watermelons consigned to complainant to be handled for 
respondent’s account, it is held that respondent’s failure to make prompt 
payment of such deficits on demand entitles complainant to an award of 
reparation in amount of-the deficits incurred by complainant, and that 

_respondent’s failure to answer the complaint filed is deemed to be an ad- 
mission of the truth of the allegations contained in the complaint and a 
waiver of oral hearing, in accordance with the rules of practice.* 


Mr. Abe Peterman, of Newark, New Jersey, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This reparation complaint was filed on June 19, 1947, pursuant 
to the provisions of the Perishable Agricultural Commodities Act, 
1930 (7 U. S. C., 1940 ed. 499a e¢ seg.), by Abe Peterman of Newark, 
New Jersey, against R. L. Luster of Tice, Florida, and alleges failure 
truly and correctly to account for deficits incurred on several car- 
loads and one truckload of watermelons shipped by respondent to 
complainant in July 1946. 

A copy of the report of investigation made by the Fruit and Vege- 
table Branch was served upon complainant by registered mail on 
August 29, 1947. A copy of the report, together with a copy of the 
complaint, was served on the respondent in like manner on September 
8, 1947. By letter which accompanied the complaint, respondent was 
notified to answer said complaint within 20 days after receipt of 
such notice, and was informed that failure to answer would constitute 
a waiver of oral hearing and would also be deemed to be an admission 
of the truth of the facts alleged, in accordance with section 47.8 (c) 
of the rules of practice. Respondent failed to file an answer to the 
complaint and the proceeding is disposed of on the basis of respond- 


ent’s default. 
FINDINGS OF FACT 


1. Complainant is an individual, Abe Peterman, whose post office 
address is 70-76 Newark Farmers Market, Newark 5, New Jersey. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, Robert L. Luster, whose last known 
business address was Tice, Florida. At the time of the transactions 
here involved respondent was not licensed under the Act, but was op- 
erating a business subject to the Act. He applied for a license on 
December 11, 1946, and was issued a license on December 16, 1946. 

3. On or about July 6, 1946, complainant and respondent entered 
into an oral agreement whereby complainant advanced to respondent 
on that date $200, and respondent was to begin shipping watermelons 
to complainant to be sold on commission for respondent’s account. 
Thereafter, as a result of further agreements by telephone, com- 
plainant made a further advance to respondent of $400 on July 11, 
1946, and an additional advance of $250 on July 13, 1946, all in con- 
sideration of respondent’s agreement to make additional shipments of 
watermelons to complainant to be sold for respondent’s account. 

4. During July 1946, respondent shipped, in interstate commerce, 
from South Carolina shipping point to complainant at Newark, New 
Jersey, four carloads of watermelons in Cars SAL 28918, SAL 89601, 
SAL 89475 and SAL 89588. One truckload of watermelons was 
transported and delivered to complainant by J. S. Thomas, of Jack- 
sonville, Florida. Upon arrival of the said shipments of watermelons 
at destination, complainant accepted delivery and sold the melons 
for respondent’s account. 

5. On or about July 25, 1946, complainant agreed to make an advance 
to respondent of $500, and respondent agreed to ship to complainant 
two cars of watermelons averaging 28 pounds and 30 pounds, respec- 
tively, to be handled on joint account. The following day, July 26th, 
complainant wired the respondent $500 pursuant to this agreement. 
On July 31, 1946, respondent shipped a carload of watermelons, 
average weight 28 pounds, in Car ACL 17884, pursuant to the joint- 
account agreement. Respondent failed to ship the second carload 
of watermelons averaging 30 pounds under this agreement. Com- 
plainant accepted the watermelons shipped in Car ACL 17884 upon 
arrival and sold the melons for the gross sum of $285. 

6. Complainant advanced a total of $850 to respondent for water- 
melons handled on commission for the latter’s account. After deduct- 
ing 10 percent commission and freight charges on the four carloads 
and one truckload of melons, the net proceeds of sale for these five 
shipments (Cars SAL 28913; SAL 89601; SAL 89475; SAL 89588; 
truckload 683 melons) amounted to $658.78. By deducting the net 
proceeds from the total advances made by complainant, a deficit of 
$191.22 is shown on watermelons handled on a consignment basis. 

7. The watermelons shipped on July 31, 1946, in Car ACL 17884, 
were shipped under the joint-account agreement pursuant to which 
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complainant advanced the respondent the sum of $500. The gross 
proceeds from the sale of this car of melons amounted to $285. . Com- 
plainant paid freight charges on this car of $157.40, which, added 
to the $250 advanced to respondent by complainant on this car of 
watermelons, indicates that complainant paid out on account of Car 
ACL 17884 the total amount of $407.40. Deducting the gross proceeds 
of sale, or $285, from the latter figure, a deficit of $122.40 is shown. 
Only one-half of this deficit, or $61.20, is chargeable to the respondent 
under the joint-account agreement. This amount, plus the additional 
$250 that complainant advanced on a second car under this agreement 
and which respondent failed to ship, shows a total amount of $311.20 
dué complainant by respondent on the joint account deal. 

8. An informal complaint was made by complainant to the Branch 
in a letter received August 15, 1946, which was within nine months 
from the time the cause of action herein alleged accrued. 


CONCLUSIONS 


The record in this proceeding shows that four carloads and one 
truckload of watermelons were shipped by respondent to complainant 
on consignment, and that the amounts totalling $850 advanced by 
complainant on account of these shipments were accommodation 
advances. Respondent is obligated to the complainant for the deficit 
of $191.22 with respect to the consignment deal. This amount, added 
to the joint-account deficit of $311.20, shows respondent to be indebted 
to complainant in the total sum of $502.42. Respondent’s failure 
truly and correctly to account and make full payment promptly was 
a violation of section 2 of the Act, and respondent’s failure to answer 
the formal complaint filed against him is deemed to be an admission 
of the truth of the allegations contained therein, in accordance with 
the rules of practice. Complainant should be awarded reparation 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $502.42, with interest thereon at 5 per- 
cent per annum from August 7, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment and as to service 
upon the parties, this order shall become effective 20 days after its date. 
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(A. D. 1679) 


PACA Doc. No. 4791.* Decided January 8, 1948. 


Dismissal—Settlement Between Parties 


The parties to this proceeding having satisfactorily settled their respective 
claims for reparation, the complaint and countercomplaint are dismissed.** 


Mr. Herbert Alpert, of Boston, Massachusetts, for complainant. Mr. George J. 
Elbaum, of Boston, Massachusetts, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINT AND COUNTERCOMPLAINT 


Complainant filed an informal complaint on February 17, 1947, and 
a formal complaint on June 24, 1947, in this proceeding under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.), for the recovery of the contract purchase price of $1,196 
for an interstate shipment of 299 lugs of tomatoes accepted but not 
paid for by respondent. Within the time provided, respondent filed 
an answer denying all liability to complainant in connection with this 
transaction for the alleged reason that the tomatoes failed to meet 
contract requirements for U. S. No. 1 tomatoes when delivered and 
an implied warranty to ripen properly at destination. Because of 
these claimed breaches of warranty, respondent denied liability as 
alleged in the complaint and filed a counter-complaint for the re- 
covery of an alleged loss of $217.28. 

This case was set for hearing at * * *, on December 5, 1947, 
but before that time the parties advised that an agreement had been 
reached for settlement of their respective claims and requesting dis- 
missal of the complaint and counter-complaint which, therefore, are 
hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1680) 


L. Gillarde Company v. Pioneer Fruit and Commission Company. 
PACA Doc. No. 4654. Decided January 9, 1948. 


Rejection Without Reasonable Cause—F. O. B. Acceptance Final—Damages 


Where complainant contracted to sell to respondent two carloads of peas, U. S. 
No. 1 Green Calyxes grade at shipping point, on an f. o. b. acceptance final 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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basis and respondent rejected both shipments claiming that the peas did 
not have green calyxes, and the evidence showed that one carload was 
Federally certified at shipping point as meeting the grade but the other 
carload was 85 percent of U. S. No. 1, held, that there being no right of 
rejection under the term f. o. b. acceptance final, the rejection was without 
reasonable cause and reparation should be awarded complainant for the 
difference between the invoice prices and the loss on resale, less the custom- 
ary differential between peas grading U. S. No. 1 Green Calyxes and 85 
percent of U. S. No. 1 for the carload of peas which was of the latter grade.* 


Mr. Samuel L. Rosenblatt of Spiegel & Rosenblatt, of Chicago, Illinois, for com- 
plainant. Mr. Hyman Holtman, of Hartford, Connecticut, for respondent. 
Mr. James A. O’Donnell, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


The L. Gillarde Company, on July 3, 1946, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S. C. 1940 ed. 499a et seg.). Complainant seeks to recover an 
award of reparation from the Pioneer Fruit and Commission Company 
in the amount of $3,208.70, the loss which is alleged to have resulted 
from its refusal to accept two carloads of peas shipped pursuant to 
two contracts of purchase and sale. An amendment to the complaint 
was filed on October 27, 1946, together with an assignment of interest 
by Potts & Hamilton of La Jara, Colorado, in favor of complainant. 

In its answer respondent pleads a material breach of contract in 
that the peas received were yellow and had no green calyxes, and one 
of the cars did not grade U. S. No. 1 at shipping point. Respondent 
contends that, because of this breach, it was not bound by the contracts 
of purchase and sale or by the term “f. 0. b. acceptance final’ contained 
therein. 

An oral hearing was held at the request of respondent at Hartford, 
Connecticut, on October 3, 1947. The parties were represented by 
counsel. The record contains the transcript of the hearing, the deposi- 
tion of Walter Gillarde, of complainant, and the report of the investi- 
gation which was made by the Department upon receipt of the informal 
complaint on August 28, 1945. A copy of this report was served 
upon complainant’s attorney on November 29, 1946. A copy of the 
report, and a copy of the formal complaint were served upon re- 
spondent on November 30, 1946. 

It is not disputed that on August 18, 1945, Walter Gillarde con- 
tracted to sell, by telephone, to Joseph DiPietro, a partner in re- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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spondent firm, 651 hampers of peas which had been shipped the 
previous day from Colorado. The confirming telegram sent by com- 
plainant to respondent the same day reads as follows: 


“CONFIRMING PHONE CONVERSATION WE DIVERTING YOU SHIPPED 
17TH FROM COLORADO ART 16314 CONTENTS 651 HAMPERS PEAS GREEN 
CALYX COLOKIST BRAND GRADED USONE AT SHIPPING POINT BASIS 
2.75 FOB COLORADO PLUS TOPICE AND RETOPICE AT KANSAS CITY 
AND MARION OHIO. FOB SHIPPING POINT ACCEPTANCE FINAL” 


On August 20, 1945, the parties contracted for the purchase of 
another carload of peas, ART 20641, which had been shipped August 
18, 1945. The terms of sale were the same as the previous contract 
except that the agreed price was $2.40 per hamper. In addition to 
the confirming telegrams, complainant sent to respondent invoices 
which also contained the agreed terms. 

Respondent notified complainant on August 28, 1945, that it was 
not accepting car ART 16314 because its buyer had rejected the peas 
for lack of green calyxes and ART 20641 because the peas gra led only 
85 percent of U.S. No.1. Walter Gillarde testified by deposition that 
the market for peas was flooded but he finally persuaded parties to 
handle them and the peas were sold for the best prices obtainable. A 
deficit of $111.58 was sustained for the peas in car ART 16314 while a 
net return of $212.69 was realized on those in car ART 20641. 

During the negotiations between complainant and respondent con- 
cerning the purchase and sale of the two carloads of peas, complainant 
represented that the peas graded U. S. No. 1 Green Calyxes. A copy 
of a letter in the report of investigation dated September 15, 1945, 
sent by complainant to the Department, indicates that complainant’s 
knowledge of the Federal grades was obtained from telegraphed mani- 
fests received from the Colorado shipper of the peas. After the con- 
troversy arose, complainant was notified by the shipper, upon inquiry, 
that the peas in ART 16341 graded U. S. No. 1 Green Calyxes at ship- 
ping point but the shipper had erred as to grade of those in ART 20641 
which actually graded 85 percent of U.S. No. 1. In the letter of Sep- 
tember 15, 1945, complainant states that the differential between peas 
grading U. S. No. 1 and those grading 85 percent of U. S. No. 1 is 
usually 10 or 15 cents and at the most 25 cents per hamper. The 
amended complaint admits the error as to the grade of the peas in ART 
20641 and requests reparation for the loss sustained in relation to the 
invoice prices, less the differential. 


FINDINGS OF FACT 


1. The complainant, L. Gillarde Company, is a corporation whose 
address is Chicago, Illinois. 
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2. The respondent, Pioneer Fruit and Commission Company, is a 
partnership composed of the following members: Joseph C. DiPietro, 
Joseph L. DiPietro, Pasquale DiPietro, Angelo DiPietro, Edward M. 
Roche, Louis D. Addario, Joseph Maradei, and George Brenner, with 
address at 51-53 Connecticut Boulevard, Hartford, Connecticut. On 
the dates set forth in the complaint, the respondent was licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended. 

3. On August 18, 1945, complainant sold to respondent 651 hampers 
of peas, U. S. No. 1 Green Calyxes, at shipping point, Colokist brand, 
contained in car ART 16314. The agreed price was $2.75 per hamper, 
f. o. b. shipping point, plus $60 for topice and retopice at Kansas City, 
Missouri, and Marion, Ohio, for a total amount of $1,850.25. The basis 
of sale agreed upon by the parties was f. o. b. acceptance final. 

4. On August 20, 1945, complainant sold to respondent 651 hampers 
of peas, U. S. No. 1 Green Calyxes, at shipping point, Colokist brand, 
contained in car ART 20641. The agreed price was $2.40 per hamper, 
f. o. b. shipping point, plus $60 for topice and retopice at Kansas City, 
Missouri, and Marion, Ohio, for a total amount of $1,622.40. The 
agreed basis of sale was f. o. b. acceptance final. 

5. Car ART 16314 arrived at Boston, Massachusetts, on August 25, 
1945, having been sold and diverted by respondent to S. Strock & Co., 
who refused the peas because the calyxes were not green. Following 
receipt of respondent’s wired rejection on August 28, 1945, complainant 
sold the peas on August 31 and September 1, 1945, through Sweeney, 
Lynes & Co., of Boston, for $319.08, which amount was insufficient to 
offset $430.66 freight and other charges, resulting in a deficit of $111.58. 

6. Car ART 20641 arrived at Hartford, Connecticut, on August 27, 
1945. On August 28, 1945, respondent wired complainant the car was 
being rejected because shipping point inspection showed the peas 
graded 85 percent of U.S. No.1. Thereafter the car was diverted by 
complainant to Ben Goldsamt at New York City where the peas were 
sold for $764.93, which amount, less $552.24 freight and brokerage 
charges, left net proceeds of $212.69. 

7. The peas in car ART 16314 were Federally graded “U. S. No. 1— 
Green Calyxes” at shipping point. Respondent’s rejection of these 
peas was improper and complainant was damaged thereby in the 
amount of $1,961.83, representing the contract price of $1,850.25, plus 
the $111.58 deficit sustained on resale, no part of which has been paid. 

8. The peas in car ART 20641 were Federally graded “Averaging 
Approximately 85% U.S. No. 1 Quality” and “Calyx leaves generally 
green, few yellow” at shipping point. Respondent’s rejection of these 
peas was improper and complainant was damaged thereby in the 
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amount of $1,246.96, which sum represents the contract price $1,622.40, 
less $212.69 net proceeds on resale and $162.75 differential between 
85 percent U.S. No. 1 grade and U. S. No. 1 grade (651 hampers at 25 
cents per hamper). 

9. The informal complaint was filed within the limitation period 
prescribed by the act for the filing of reparation complaints. 


CONCLUSIONS 


The two contracts of purchase and sale were on an f. o. b. accept- 
ance final basis. It is well established that under this form of contract 
the buyer surrenders his right of rejection. The LeRoy Dyal Com- 
pany, Inc., v. Charles R. Allen, 161 F. 2d 152 (C. C. A. 4th 1947). 
It is concluded that the rejection by respondent of the two carloads of 
peas was without reasonable cause and in violation of section 2 of the 
act. 

In this proceeding, respondent’s objection as to the peas in ART 
16341 is based upon the notation in the Federal shipping point in- 
spection certificate which reads “Calyx leaves generally green, few 
yellow.” Respondent contends that, in view of this notation, the peas 
in this car were not U. S. No. 1 Green Calyxes as represented by 
complainant. We believe that it is appropriate to dispel this apparent 
misapprehension as to the meaning of that grade. The U. S. Stand- 
ards for Fresh Peas, effective June 1, 1942, provided that “peas may 
be specified as ‘U. S. No. 1 Green Calyxes’ when they meet the require- 
ments of U. S. No. 1 grade and an average of three-fourths or more, 
by weight, of the pods in any lot, but not less than one-half of the pods 
in each container, have calyxes which are of a fairly good green color.” 
In the parlance of the inspection service, thc word “few” denotes 5 to 
10 percent, so that the shipping point inspector in stating “few yellow” 
meant 10 percent or less were of that color. It is clear, therefore, that 
the peas in car ART 16341 came within the tolerance for yellow calyxes 
permitted by the U. S. No. 1 Green Calyxes grade, and that respond- 
ent’s objection to the peas in this car was without any merit whatever. 

With respect to the peas in car ART 20641, complainant alleges 
in its amended answer that the customary differential between peas 
grading U. S. No. 1 grade and those grading 85 percent of U. S. 
No. 1, is 25 cents per hamper. This differential appears to be reason- 
able and, in the absence of evidence to the contrary, is accepted as 
proper. 

Complainant should be awarded reparation against respondent in 
the amount of $3,208.79, and the facts published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $3,208.79, with interest thereon 
at 5 percent per annum from August 28, 1945, until paid. 

The facts shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


‘ (A. D. 1681) 
PACA Doc. No. 4705.* Decided January 9, 1948. 


Dismissal of Complainant’s Petition to Revive Proceedings Against Executrix of 
Respondent—Inapplicability of Federal Rules of Civil Procedure to Admin- 
istrative Proceedings 


Where complainant filed petition to revive claim against executrix of respondent 
who died during proceeding, held, that the act specifically relates to mer- 
chants, dealers, and brokers only and neither the act nor regulations provide 
for revival and, since State and Federal Rules of Civil Procedure which do 
allow revival are applicable to court actions, not to administrative proceed- 


ings, the petition is dismissed.** 
Right to Decide Question of Jurisdiction Through Issue Not Raised by Parties 


The jurisdictional question as to whether the duly appointed representative 
may be substituted for a deceased respondent is appropriate even though 
the issue is not presented by the parties.** 

Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Mr. Earl 
G. Strohl, of Phoenix, Arizona, for respondent. Mr. Raymond L. Diliman, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINANT’S PETITION TO REVIVE 
PROCEEDINGS AGAINST EXECUTRIX OF RESPONDENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a ez seq.). 
In the formal complaint filed November 12, 1946, the complainant, 
* * *, alleges that the respondent, * * *, purchased as agent 
and broker of complainant a carload of lettuce but failed to report 
to complainant the proper grade as disclosed by the Federal inspection 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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certificate. The complainant further alleges that it sold the lettuce 
on the basis of the incorrect grade, as erroneously reported by respond- 
ent, and the customer rejected the lettuce because it was of a lower 
grade. An award of reparation is requested for the loss sustained. 

Since the amount claimed as damages is not in excess of $500, the 
parties to this reparation proceeding submitted probatory evidence 
in the form of verified statements of fact as authorized by section 6 (c) 
of the act. On August 10, 1947, and after the completion of the 
submission of evidence, the respondent, * * *, died. On September 
9, 1947, the complainant filed a petition requesting the substitution 
for * * *,as respondent, of * * *, who was appointed executrix 
of the decedent’s estate in the Superior Court for the County of 
* * *in the State of * * *. A copy of the petition was served 
upon the executrix together with notice that she would have 10 days 
within which to file objections. No objection was received. 

The jurisdictive question arises here as to whether the duly ap- 
pointed representative may be substituted for the deceased respond- 
ent, in this proceeding under the Perishable Agricultural Commodities 
Act, so that, if the proof discloses a compensable claim by the com- 
plainant, an enforceable order may be entered against such repre- 
sentative. This question as to our jurisdiction is appropriate even 
though the issue is not presented by the executrix. Louisville and 
Nashville Railroad Company v. Mottley, 211 U. S. 149 (1908) ; and 
Texas v. Florida, 306 U.S. 398 (1939). 

The limitative character of our jurisdiction is set forth in the Per- 
ishable Agricultural Commodities Act. The act provides for the 
licensing of commission merchants, dealers, and brokers and, in sec- 
tion 2, defines and prohibits unfair conduct. Section 5 (a) provides 
“If any commission merchant, dealer, or broker violates any provi- 
sion of section 2 he shall be liable to the person or persons injured 
thereby for the full amount of damages sustained in consequence 
of such violation;” and (b) “Such liability may be enforced either 
(1) by complaint to the Secretary * * * or (2) by suit in any 
court of competent jurisdiction;” Section 6 relates to the filing of 
complaints, service thereof upon the commission merchant, dealer, or 
broker, investigation by the Secretary, and the holding of hearings 
or the submission of evidence in the form of depositions or verified 
statements of fact. Section 7 (a) empowers the Secretary to deter- 
mine whether “the commission merchant, dealer, or broker has vio- 
lated any provision of section 2” and, if so, to issue an order awarding 
reparation against the “offender.” A suit for the enforcement of the 
award by complainant, in the United States District Courts, and an 
appeal by either party affected by the entry of a reparation order to 
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the same courts are provided for in the statute. Section 7 (d) states 
that unless the licensee pays the award or appeals, his license shall 
be suspended automatically. 

The statute, as its legislative history shows, was passed primarily 
to eliminate unfair practices by commission merchants, dealers, and 
brokers in the marketing of perishable agricultural commodities in 
interstate commerce. To accomplish this purpose, the act provides, 
in addition to other remedial features, a forum for litigation. The 
right to proceed under the act is optional and not exclusionary in 
character since section 5 (b) of the act states that such proceedings 
shall not in any way abridge or alter the remedies now existing at 
common law or by statute, and the provisions of the act are in addition 
thereto. 

The act, it will be noted, expressly applies only to commission mer- 
chants, dealers, and brokers; and they are the only persons named 
against whom a complainant may proceed and against whom thie 
Secretary may issue orders. When Congress passes an act empower- 
ing an administrative agency to carry on regulatory activities, the 
power of the agency is circumscribed by the authority granted. Jwata 
v. Western Fruit Growers, 90 F. 2d 575 (C. C. A. 9th, 1937). In the 
absence of language authorizing the Secretary to issue reparation 
orders against an executor or administrator of a deceased respondent, 
it seems that there was no intention by Congress to extend the juris- 
diction of the Secretary to such representatives. 

We do not find that our conclusion as to the absence of a right of 
revival, in reparation proceedings under the act, is affected by general 
principles of law or by any relevant State or Federal statute. By the 
common law, the death of the sole plaintiff or sole defendant before 
final judgment abated any personal action, but this rule was modified 
in England and in this country by various statutes, with the object of 
avoiding the necessity of bringing a new action when the cause of 
action by its nature,’ survived at common law to the personal repre- 
sentative. Martin v. Baltimore & O. RR., 151 U.S. 673, 697 (1893) ; 
Green v. Watkins, 19 U. S. 118 (1821). It was held in Baltimore & 
O. RR. v. Joy, 173 U. S. 226, 229 (1899), that “Whether a pending 


1 Congressional Record, Vol. 71, part 2, p. 2163. “Mr. Borah: It will be seen that the 
object of the bill is to lay down certain rules which shall govern as between the commission 
merchant, the dealer, the broker, and the shipper of perishable products, that they may not 
be rejected without reason when they reach the market, and that they may not be dumped 
without reason.” The LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. 2d 152 (C. C. A. 
4th, 1947) held that “the statute was not intended to repeal the law of sales or to destroy 
the rights and liabilities of the contracting parties thereunder.” Section 15 of the act pro- 
vides that the Secretary may make such rules and regulations as may be necessary to carry 
out its provisions ; but such rules and regulations (7 CFR, Cum. Supp., 47.1 et seq.) do not 
attempt to deal with the issue now before us, 

2 With respect to causes of action which by their nature survive at common law, see 
Barnes Coal Corp. v. Retail Coal Merchants Assoc., 128 F. 2d 645 (C. C. A. 4th, 1942). 
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action may be revived upon the death of either party and proceed to 

judgment depends primarily upon the law of the jurisdiction in which 

i the action commenced.” As to the courts of the United States, suc- 
y cessive Federal statutes from the First Congress have specifically 

provided against the abatement of pending actions which would other- 

“ wise abate at common law. Sullivan v. Associated Billposters and 
, Distributors, 6 F. 2d 1000 (C. C. A. 2d, 1925). 


e { The present Federal provision, relating to the revival of pending 
is actions against representatives of a deceased party, is Rule 25 of the 
t Rules of Civil Procedure for the District Courts of the United States. 
a This rule provides that if a party dies and the claim is not thereby 
extinguished, the court within two years after the death may order 
_ substitution of the proper parties, but if substitution is not so made, 
d the action shall be dismissed as to the deceased party. These Federal 
na ; Rules were promulgated under the authority of the Act of June 19, 
" 1934 * which is: 
1e “The Supreme Court of the United States shall have the power to prescribe, 
a by general rules, for the district courts of the United States and for the courts 
of the District of Columbia, the forms of process, writs, pleadings, and motions, 
e | and the practice and procedure in civil actions at law.” 
* Section 21-530 of the Arizona Code, 1939, contains a revival pro- 
, vision which is identical in wording to Rule 25 of the Federal Rules, 
, | and section 21-201 of that Code states that “These rules govern in the 
f superior courts of Arizona in all suits of a civil nature whether cog- 
J nizable as cases at law or in equity.” It is at once apparent that the 
a foregoing statutes and rules relating to revival were specifically 
| enacted with reference to court proceedings and cannot be considered 
d as having any applicability to the administrative process for repara- 
f i tion. The Federal Rules, even on appeals from reparation orders, 
f have limited scope inasmuch as Rule 81 (a) (4) directs that district 
ze court proceedings on such appeals be made to conform to the rules 
? so far as possible. 
- In Hastings v. Finney, 119 W. Va. 301, 193 SE 444 (1937) the court 
dealt with the question of revival in a proceeding before a statutory 
8 tribunal, and it was held: 
he 7 “We have not been able to find any authority for the proposition that in a 
= suit before a justice of the peace where, during its pendency and before judgment, 
od the sole defendant dies, the same can be revived against his personal representa- 
A. } tive. It must be borne in mind that, a justice’s court being a court of limited 
7 ; jurisdiction, no presumption of its jurisdiction exists in any case. The judicial 
ry ‘ authority of a justice is entirely statutory. . . . And it follows that his jurisdic- 
ot [ tion is limited . . . Nor can his jurisdiction be enlarged by consent of parties. 
; We have no statutory authority for revival of an action pending before a justice 
ee ———_—_—_— 


* Chap. 651, 48 Stat. at L. 1064, 28 U. S. C. § 723b, 723c. 


BETROM PURLIC LIRRARY 








18 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7 A.D. 


where the sole defendant dies before judgment. After judgment has been 
entered, it may be revived. Code, 50-13-8. ‘At common law every pending 
action, whether founded in contract or tort, abated by the death of a sole plaintiff 
or sole defendant, and could proceed no further ; it absolutely perished.’ I Amer. 
Jurisprudence 59. In most of the states statutes have been enacted changing 
this rule, and such is the case in this state as applied to actions in courts of 
record. Code, 56-8-2. But this statute does not extend to and cover actions 
before justices of the peace. For power and jurisdiction vested in justices’ 
court, we must look to the statutes dealing with such courts, which are set out 
in chapter 50 of our Code (50-1-1 et seq.). The office of justice of the peace 
is established by our Constitution and was recognized at common law, but the 
jurisdiction of a justice in this state is controlled and limited by statute. Neither 
at common law nor by statute is revival of actions before justices provided for, 
and we have no power to create jurisdiction in any court. Only the Legislature 
can invoke that power.” 

Other types of statutory proceedings have been held to abate upon 
the death of the parties where there is no provision for revival in 
either the statute authorizing the proceeding or in some other appli- 
cable statute.‘ 

The act does not vest jurisdiction in the Secretary to deal with all 
of the protean situations which may arise in connection with interstate 
commerce transactions in perishable agricultural commodities. We 
have only such jurisdiction as is conferred by the act. Inasmuch 
as the act does not extend to the awarding of reparation against an 
executrix, under the circumstances involved herein, we are constrained 
to dismiss the complainant’s petition to revive and continue this 
proceeding against * * *, as executrix of the estate of * * *, 
deceased ; and therefore this entire proceeding, against * * * ‘or 
against the executrix of his estate, is dismissed. This dismissal is, 
of course, without any ruling or expression of opinion with respect 
to the merits of complainant’s claim. 

Copies hereof shall be served on complainant and * * *, execu- 
trix of the estate of * * *, by registered mail or in person. 


(A. D. 1682) 
PACA Doc. No. 4643.* Decided January 15, 1948. 


Dismissal of Complaint—Settlement Between Parties 


A stipulation having been filed wherein it was stated that all matters in con- 
troversy for which this reparation proceeding was brought have been fully 
settled, compromised and adjourned, the complaint herein is accordingly 


dismissed. 


*In re Camp, 30 N. Y. 8S. 884 (1894); Hayford v. Municipal Officers of City of Bangor, 


69 Atl. 688 (Me. 1908) ; 1 C. J., Abatement and Revival, § 418. 
*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 
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Mr. Herman Barton Poul, of Philadelphia, Pennsylvania, for complainant. 
Messrs. Jaffe 4 Green, of Chicago, Illinois, for respondent. Mr. Gilbert A. 
Horn, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On September 10, 1946, the complainant herein filed a formal com- 
plaint pursuant to the provisions of the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), alleging failure 
to deliver in accordance with contract terms carloads of tomatoes 
shipped in October 1945. Respondent filed an answer and thereafter 
the proceeding was set for oral hearing. Prior to the hearing, the 
parties on November 10, 1947, through their respective attorneys, filed 
a written stipulation to dismiss wherein it is stated that all matters 
in controversy for which said action was brought have been fully 
settled, compromised and adjourned. 

Accordingly, the complaint herein is dismissed and copies hereof 
shall be served on the parties or their counsel of record. 


(A. D. 1683) 


The S. A. Gerrard Co. v. Syracuse Fruit Company, Inc., and Anthony 
F. Farsaci. PACA Doc. No. 4737. Decided January 21, 1948. 


Rejection Without Reasonable Cause—Terms of Contract, F. O. B. Acceptance 
or F. O. B. Acceptance Final—Effect of Invoice, When at Variance With 
Contract—Damages 


Where complainant contracted to sell plums and nectarines to respondent-buyer 
on the alleged basis f. o. b. acceptance final, and respondent rejected the 
shipment before arrival because complainant's invoice contained that term 
whereas respondent-buyer alleges the sale was on an f. o. b. acceptance 
basis, held, that the term orally agreed upon by the parties was f. o. b. 
acceptance and that, since the invoice had no legal effect upon the existing 
oral contract, the rejection was without reasonable cause and reparation 
should be awarded complainant for the difference between the purchase 
price and the net resale proceeds.* 


Dismissal—Authority of Broker to Accept Cancellation of Contract 


Where complainant-seller alleged that respondent-buyer of plums and nectarines 
attempted to cancel the contract by agreement with respondent broker, in 
an action against the broker for loss sustained by buyer’s rejection, held, 
that there was no evidence indicating that the broker asserted authority 
from complainant to accept the buyer’s cancellation and the complaint 
against the broker should be dismissed.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Bd. 
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The 8. A. Gerrard Company, of Cincinnati, Ohio, complainant pro se. Syracuse 
Fruit Company, Inc., of Syracuse, New York, respondent pro se. Mr. An- 
Mr. Frederick 


thony F. Farsaci, of Syracuse, New York, respondent pro se. 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a e¢ seq.). 
In the formal complaint filed February 26, 1947, complainant alleges 
that on June 10, 1946, it contracted to sell, through respondent An- 
thony F. Farsaci, a broker, to respondent Syracuse Fruit Company, 
Inc. one-third of a mixed carload of plums and nectarines at the rate 
of $4.25 per crate, f. o. b. shipping point acceptance final, plus one- 
third of the total $20 precooling charge, or the aggregate price of 
$1,506.58. Complainant further alleges that Syracuse Fruit Company, 
Inc. (hereinafter referred to as “respondent Syracuse”) attempted 
to cancel the contract, before arrival of the fruit, by agreement with 
the broker ; that the broker had no authority to agree to a cancellation 
of the contract ; and that the broker thereafter resold the fruit through 
Puccia & Valenti, Rochester, New York. An award of reparation is 
requested by complainant for $1,112.43, the difference between the con- 
tract price and the net proceeds of the resale which Puccia & Valenti 
forwarded to complainant on behalf of respondent Syracuse. 

Respondent Syracuse in its answer to the formal complaint admits 
ordering plums and nectarines from respondent Farsaci. It alleges 
that the nature of the sale and the sizes, quantity and grades of the 
fruit as disclosed by the broker’s memorandum of sale and complain- 
ant’s invoice were unsatisfactory and it immediately cancelled the pur- 
chase. 

Respondent Farsaci alleges in his answer that respondent Syracuse 
cancelled the purchase before the arrival of the shipment and notice 
thereof was immediately given to complainant who advised Farsaci 
to handle the shipment as he saw fit. Farsaci alleges that he then 
asked Puccia & Valenti to sell the shipment on behalf of complainant. 

Complainant and respondents waived an oral hearing and the pro- 
ceeding was conducted under the shortened method of procedure as 
provided in section 47.20 of the rules of practice. Complainant filed 
an opening statement of facts, and respondents requested that their 
pleadings and other matter previously filed be considered as evidence. 
The record contains the report of an investigation made by the Depart- 
ment which was served upon complainant on May 19, 1947. A copy 
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was served upon respondents, together with a copy of the formal com- 
plaint, on the same day. 

The issues joined by the pleadings in this proceeding are not well 
defined, largely due to the vagueness of the answer filed by respondent 
Syracuse. To develop this respondent’s position, reference is made to 
its letters sent to the Department during the investigation of the com- 
plaint. Copies of these letters are contained in the report of investi- 
gation. One such letter, dated January 20, 1947, reads as follows: 

“Regarding the other car namely PFE—42266, we had no part of that car, 
Puccia-Farsaci & Capone handled it and the GERRARD CO. can handle it with 
them thru Farsaci if they wish; We cancelled our portion of this car promptly on 
discovery of the terms of Sale and long before the car ever arrived which we 
feel we had a perfect right to do.” 

In another letter to the Department dated November 12, 1946, re- 
spondent Syracuse denies that the fruit was purchased f. o. b. accept- 
ance final as asserted by complainant at that time and, again, in the 
formal complaint. According to respondent Syracuse, the agreed 
basis of the contract of purchase and sale was f. o. b. acceptance. It 
would appear then that this respondent’s alleged right to abrogate the 
contract is based upon the discrepancy between complainant’s invoice 
which contains the words “Net F. O. B. Shipping Point Acceptance 
Final” and the standard memorandum of sale issued by Farsaci which 
states that the sale is “fob acceptance.” 


FINDINGS OF FACT 


1. Complainant, The S. A. Gerrard Co. is a corporation whose ad- 
dress is 903 Dixie Terminal Building, Cincinnati, Ohio. 

2. Respondent Syracuse Fruit Company, Inc. is a cerporation whose 
address is 2100 Park Street, Syracuse, New York. Respondent An- 
thony I’. Farsaci is an individual whose address is the same as above. 
Both respondents were licensed under the act at the time of the transac- 
tion involved herein. 

3. On June 8, 1946, complainant loaded at Reedley, California, 
car PFE 42266 with 825 crates of Beauty plums and 235 crates John 
River nectarines, American Beauty brand. A Federal inspection 
certificate issued that day certified that there was no decay in the fruit, 
and the plums graded U. S. No. 1, Standard Pack, and the nectarines 
were U.S. Combination, approximately 85 percent U.S. No. 1 quality. 
Complainant consigned the shipment on June 9 to itself at Montreal, 
Quebec, Canada. 

4. On June 10, 1946, complainant contracted to sell one-third of the 
fruit (275 crates of plums and 78 crates of nectarines) in car PFE 
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42266 to respondent Syracuse at $4.25 per crate f. o. b. shipping point 
acceptance, plus one-third of the $20 precooling charge, or a total of 
$1,506.91. Complainant represented that the fruit had been Federally 
inspected at shipping point and that the grades certified were U. S. 
No. 1, Standard Pack, for the plums and U. S. Combination for the 
nectarines. At the same time, one-third of the carload of fruit was 
sold to Puccia & Valenti of Rochester, New York, and the remainder 
to J. J. Capone Company at Watertown, New York. 

5. The negotiations between the parties were handled by respondent 
Farsaci, who forwarded a memorandum containing the terms to each 
party to the transaction. No objection as to the terms therein was 
made by the complainant to Farsaci. 

6. On June 10, 1946, complainant filed an order with the carrier 
for diversion of car PFE 42266 to “Syracuse Fruit Co., Syracuse, N. Y. 
stop off Rochester N. Y. For partial unloading by Puccia & Valenti.” 

7. Several days subsequent to June 10, 1946, respondent Syracuse 
notified respondent Farsaci that it was cancelling the one-third pur- 
chase. Farsaci brought this information to complainant’s attention 
and complainant refused to accede to such cancellation and told Farsaci 
to handle the fruit as he saw fit. Thereafter, Farsaci requested Puccia 
& Valenti to handle this fruit for the account of respondent Syracuse. 
The net proceeds realized by Puccia & Valenti for this one-third of the 
carload of plums and nectarines was $407.82. An account sales and a 
check in the amount of $407.82 was forwarded to respondent Syracuse 
and the check in turn was received by complainant. 

8. The informal complaint was filed October 17, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


On or about June 10, 1946, Mr. Thress, of complainant, and respond- 
ent Syracuse negotiated for the sale and purchase, respectively, of 
275 crates of plums and 78 crates of nectarines in car PFE 42266. 
Respondent Farsaci conducted by telephone the negotiations between 
the parties. As we have seen, the position of respondent Syracuse 
appears to be that the parties agreed in the negotiations to an f. o. b. 
acceptance basis of sale, whereas complainant alleges in the formal 
complaint that the contract was on an f. o. b. acceptance final basis. 
Complainant did not relate the contents of the conversation between 
Thress and Farsaci or the instruction given to Farsaci, and complain- 
ant’s reliance in support of its contention rests on its lengthy telegram 
sent to Farsaci after the telephone conversation. In this telegram 
dated June 10, 1946, which begins “CONFIRMING OUR TELE- 
PHONE CONVERSATION OF A FEW MOMENTS AGO”, com- 
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plainant states it is diverting and invoicing to respondent Syracuse the 
fruit in car PFE 42266. In addition to the details as to size, price and 
other terms, the letters “AFOHG” are used which in the Trade Code 
means “f. o. b. shipping point acceptance final.” Complainant’s tele- 
gram in closing requests Farsaci to “PLEASE CONFIRM THIS 
WIRE WITH STANDARD CONFIRMATIONS OF SALE 
TODAY.” 

During October 1946, informal complaints were filed with the De- 
partment by complainant against respondent Syracuse which dealt 
not only with PFE 42266 but also PFE 76199, containing melons. The 
latter shipment is not involved herein but the facts concerning the 
contract of sale thereof by complainant to respondent Syracuse are 
similar to, and so interwoven with, those relative to PFE 42266 that 
they are deemed to be relevant. In each instance, complainant sent 
to the broker a confirming telegram containing the code letters 
“A FOHG” , but Farsaci issued a Memorandum of Sale with the nota- 
tion “f. o. b. acceptance.” During the investigation of the informal 
complaints, respondent Farsaci was asked why, in view of the com- 
plainant’s confirming telegram, the memoranda of sale issued by him 
did not contain the term “f. o. b. shipping point acceptance final.” 
His letter in reply dated November 18, 1946, states in part as follows: 

“Both sales were made to the buyers FOB ACCEPTANCE and understood by 
Mr. Thress, there was nothing said by Mr. Thress of FOB ACCEPTANCE FINAL 
WITHOUT RECOURSE BASIS, but hours later and all confirmation of sales 
were made and mailed a wire was received from S. A. Gerrard Co. showing 
AFOHG much to late for me to make changes from the original sale as it was 
already made, later I called Mr. Thress about this and he said the office sends 
the wires and it was customary for them to always send them with the word 
AFOHG, I said that I did not want any trouble with my buyers as these cars 
were more forced sales, This making sales over the phone one way and then 
sending wires another way has happened quite frequently and after a little I 
paid little or no attention to it.” 

Copies of the Memorandum in connection with PFE 42266 were 
mailed to complainant and respondent Syracuse but complainant 
failed to notify Farsaci that the memorandum did not show correctly 
the terms. It is reasonable to assume, in the absence of such objection, 
that the agreed basis of sale was f. 0. b. acceptance. This assumption is 
supported by a letter, dated December 3, 1946, received by the De- 
partment from complainant in which it is stated affirmatively that the 
melons in car PFE 76199 were sold f. 0. b. acceptance and this in 
spite of complainant’s confirming telegram as to this shipment sent 
to the broker on June 8, 1946, containing the code letters AFOHG. 

Under the oral contract of June 10, 1946, complainant was obligated 
to forward fruit of a specific quality and respondent was obligated by 
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the same contract to receive the fruit and pay the agreed price. Com- 
plainant could not impose new conditions to the contract unless they 
were agreed to by respondent Syracuse. In the absence of such agree- 
ment, complainant’s invoice, containing the words “Net F. O. B. 
Shipping Point Acceptance Final”, had no legal effect upon the con- 
tract of June 10, 1946. Jn re Hualey, 294 N. Y. 146, 61 N. E. 2d 419 
(1945). At best, it merely furnished an indication that there was a 
misunderstanding on the part of complainant or that the quoted term 
had been placed inadvertently in the invoice. Consequently, there was 
no justification whatever for the rejection of the fruit by respondent 
Syracuse. Furthermore, respondent Syracuse had no right of re- 
jection whether the basis of sale was f. 0. b. acceptance, as contended by 
this respondent, or f. o. b. acceptance final as complainant alleged. Zhe 
LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. 2d 152 (C. C. A. 4th, 
1947). 

The respondents alleged that the contract of June 10, 1946, was can- 
celed by respondent Syracuse. Complainant contends that it did not 
authorize respondent Farsaci to revoke, abridge or modify this con- 
tract. Respondent Syracuse, however, does not contend that com- 
plainant or Farsaci assented to the cancellation or repudiation of the 
contract. The evidence shows that respondent Syracuse notified 
Farsaci that it would not go forward under the contract and Farsaci 
properly gave this notice to complainant. There is no proof that 
Farsaci asserted any authority from complainant to agree to a can- 
cellation of the contract by respondent Syracuse. 

It is not altogether clear from the allegations of the formal com- 
plaint whether the authority of Farsaci to order the sale of the re- 
jected fruit is disputed. Assuming that such question is raised, we 
have accepted the statement of Farsaci that complainant authorized 
him by telephone to handle the rejected fruit as he saw fit. In a letter 
to the Department, dated February 24, 1947, Puccia & Valenti states 
that it was instructed by Farsaci to handle the fruit in PFE 42266 for 
the account of respondent Syracuse. The complainant has not estab- 
lished that respondent Farsaci failed, with reasonable cause, to per- 
form any specification or duty, express or implied, arising out of the 
undertaking herein involved. The complaint filed against respondent 
Farsaci should be dismissed. 

The rejection of the fruit in car PFE 42266 by respondent Syracuse 
was without reasonable cause and in violation of section 2 of the act. 
Reparation should be awarded complainant against this respondent 
for the loss sustained. The facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent Syracuse 
Fruit Company, Inc. shall pay to complainant, as reparation, the sum 
of $1,099.09 with interest thereon at 5 percent per annum from June 
15, 1946, until paid. 

The complaint filed against respondent Anthony F. Farsaci is 
dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1684) 
PACA Doc. No. 4732.* Decided January 23, 1948. 


Dismissal of Complaint—Failure to Prove Violation of Act 


Complaint dismissed where complainant failed to sustain burden of proving that 
respondents failed to deliver a carload of tomatoes in accordance with con- 
tract requirements.** 


Messrs. Jelter & Earhart, of Kansas City, Missouri, for complainants. Mr. James 
V. Robins, of Nogales, Arizona, for respondent. Mr. John T. Pearson, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et 
seg.), an informal complaint was made to the Regulatory Division, 
Fruit and Vegetable Branch, on April 4, 1946, and a formal complaint 
was filed on February 18, 1947. A copy of the report of investigation 
was served on complainants’ attorneys by registered mail on May 12, 
1947. A copy of the formal complaint and a copy of the report of in- 
vestigation were likewise served on respondents on May 13, 1947. Re- 
spondents filed an answer on May 27, 1947, denying any liability to 
complainants in connection with the transaction upon which the com- 
plaint is based and requesting that it be dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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The formal complaint alleges that on or about December 28, 1945, 
respondent, * * *, contracted in interstate commerce to sell a 
carload of Santa Anita brand Mexican tomatoes to complainant, 
* * * “acting as a buying broker for the joint account of himself 
and complainant * * *,” at the agreed price of $3,714.40 for the 
carload f. 0. b. shipping point which amount was paid to respondent 
* * * with the understanding that the tomatoes graded 85% U.S. 
No. 1 and were “98% green and 2% turning and uniform in color, kind 
and quality.” It is also alleged that the words “* * * inspection 
and acceptance final” printed on the invoice was not the terms of sale 
as the car was not inspected by or for complainants at * * * nor 
aécepted there by them since it left that point before the sale was made. 
It is also alleged in the complaint that the tomatoes were impliedly 
warranted by respondent to be in suitable shipping condition and to 
ripen properly but they were not in such condition. It is also claimed 
that the car was so loaded that proper inspection could not be made 
promptly on arrival when the wrapped tomatoes in lugs were placed 
in ripening or repacking rooms. When the buyers started repacking 
and making delivery, many overripe and decaying tomatoes were 
found which were very different from the tomatoes available for in- 
spection at the top of the load and in the doorway but it is also alleged 
that “inspection was ordered by only one buyer because the condition 
of each lot was the same.” The complaint also alleges that as the result 
of the tomatoes failing to meet contract requirements, damages have 
been sustained for refunds to buyers and labor for reconditioning in 
the sum of $1,057.20 for the recovery of which this proceeding was 
instituted. 

Respondents’ answer admits entering into an oral contract for the 
sale of a carload of Santa Anita brand tomatoes to complainant 
* * * on or about December 28, 1945, at the agreed price of $3,714.40 
but it is claimed that respondents had no knowledge that the said 
* * * was buying this shipment of tomatoes for the joint account 
of himself and complainant * * *. The answer also alleges that 
“these tomatoes were sold * * * inspection and acceptance final” 
and it is contended that the terms of sale were not altered by the 
fact that complainant made no inspection at * * * where the ship- 
ment was available for such inspection as the buyer might choose 
to make. It is contended also that when the sale was negotiated, 
the tomatoes “were not impliedly warranted by respondents to be 
in suitable condition to reach * * *_ since the car was sold to 
* * * four days after it had crossed the border and while it was 
rolling to * * *,and that after diverting the carto * * *, upon 
his instructions, to * * * the respondent had no further control 
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over the car. The car under normal transportation service, routed 
as it was by respondent before it was sold and diverted to * * *, 
should have reached * * * on or about December 29, 1945. The 
fact that it did not reach * * * until January 4, 1946, and that 
it might have been diverted elsewhere by the complainant * * * 
before being sent to * * * should in no way be chargeable to 
respondent and respondent should not be held liable for the condition 
on arrival.” Respondents’ answer also denies that proper inspection 
could not be made because the car was improperly loaded and adds 
that “* * * had access to information as to the way the car was 
loaded at the time of purchase.” The answer also states that Govern- 
ment inspection of the shipment at * * *, on December 24, 1945, 
discloses that the tomatoes were then “85% U.S. No. 1 quality, 98% 
mature green and 2% turning. It is reasonable to assume that if the 
tomatoes had been properly handled by the railroad and had delays 
not been occasioned by the buyer, * * *, failure to sell or divert the 
car within a reasonable time, they would have reached * * * in 
sound condition.” It is also alleged that “the tomatoes were not 
inspected in * * * until January 8, 1946, or fifteen days after 
they crossed the border and respondent had no control over the 
handling of the tomatoes after they were sold to the said * * * 
on December 28, 1945.” Respondent denies any breach of warranty 
of suitable shipping condition for the alleged reason that respondent 
had no control over the routing to the destination selected by com- 
plainant. The answer also states that the shipment was delivered 
to * * * while it was in transit and presumably in good condition 
and denies that any proof has been submitted to show that the tomatoes 
were 50% soft ripe on arrival at * * *, since no inspection was 
made until several days thereafter. The complainants’ contention 
that the car was fraudulently loaded is denied and the answer also 
denies that complainant sustained any loss as the result of any breach 
of warranty by respondent. 

The parties have waived an oral hearing and have submitted evi- 
dence in the form of verified statements of fact, with exhibits attached 
as authorized by section 6 of the act, and section 47.20 of the rules of 
practice. The record also includes the report of investigation made 
by the Regulatory Division, Fruit and Vegetable Branch, copies of 
which have been served on the parties by registered mail. 


FINDINGS OF FACT 


* * * 


1. Complainant * * * is a partnership composed of 
and * * * whose post officeaddressis * * *. 
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2. Complainant * * * is an individual whose post office ad- 
nae eS, 

8. Respondent * * * is an individual whose address is* * *, 
and who at all times mentioned in the complaint filed herein was 
licensed under the act. Subsequently respondent, * * *, was 
formed with the said * * * as president who stated in making 
application for a license, which was thereafter issued to it, that any 
reparation awarded against the corporation would be considered as 
binding upon it and also upon respondent, * * *, individually. 

4. On or about December 28, 1945, respondent * * * contracted 
in interstate commerce to sell and complainant * * *, as buying 
broker for the joint account of himself and complainant * * *, 
agreed to purchase a carload of 1040 lugs of Santa Anita brand, 85% 
U.S. No. 1 quality, Mexican tomatoes as disclosed by Federal inspec- 
tionat * * *, for the agreed sum of $3,714.40 f. o. b. shipping point 
from where the shipment contained in car WFE 65529 was then in 
transit to * * *, and after said sale to complainant was diverted 
by respondent * * * tocomplainant * * * at * * *. It 
arrived at * * *,onthe early morning of January 4, 1946. 

5. On January 5, 1946, the car was unloaded after some examination 
of lugs accessible in the doorway and on top of the load and the lugs 
of tomatoes were placed in storage rooms. Unpacking of the lugs 
appears to have been started on January 8, 1946, when Federal inspec- 
tion for condition of approximately 300 lugs of the shipment in ques- 
tion discloses “Practically all stock is ripe including approximately 
50% soft and 1% shriveled. Average 4% decay. Decay is Soil Rot 
and Rhizopus Rot.” 

6. On January 4, 1946, complainant * * * sold one-half of the 
shipment in question to * * * of * * *, for $2,272.00 and 
at the same time the other half of the shipment was sold to * * * 
at the same market for an equal sum but complainant contends that 
because of the decayed and overripe condition of the tomatoes when 
these buyers took delivery, they deducted a total of $1,057.20 in making 
payment to complainants who therefore instituted this proceeding for 
the recovery of this amount from respondents for failure to deliver 
tomatoes which were up to contract requirements. 

7. Informal complaint was filed on April 4, 1946, which was within 
nine months after the cause of action accrued. 





CONCLUSIONS 


In the proceeding for the recovery of damages for breach of war- 
ranty, the complainant has the burden of proving that respondent 
failed to deliver tomatoes which met contract requirements and that 
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complainant thereby sustained damages as claimed. In this con- 
nection, consideration must first be given to the contract entered into 
by the parties. The record indicates quite conclusively that the con- 
tract provided that this shipment of Mexican tomatoes was sold by 
respondent to complainant * * * at * * *, “f. 0. b. shipping 
point” at the agreed price of $3,140.00 plus crossing charges of $52.00 
and duties of $522.40 or for the sum of $3,714.40. It is not believed, 
however, that the record contains sufficient admissible supporting proof 
to show that the sale was made “* * * inspection and acceptance 
final” which respondent contends is the situation because complainant 
* * * was a regular buyer at * * *; saw the certificate of 
inspection which was made on this shipment there and was familiar 
with the custom to so purchase in reliance upon such inspection certifi- 
cates all as claimed by respondent but it is not believed to be necessary 
to give further consideration to these disputed questions as the case 
will be disposed of on other grounds. 

Since this proceeding clearly involves an f. o. b. sale, consideration 
will first be given to this type of transaction. In the case of Falk- 
Anderson Company v. James Tozzi and Company, 5 A. D. 831, it 
is said that 

“There is nothing new or unusual about the denotation of the term ‘f. o. b.’ 
which is contained in the current regulations. This term was defined in the 
regulations which were issued on August 6, 1931, shortly after the passage of 
the Perishable Agricultural Commodities Act; and. the definition has not under- 
gone any substantial change since that time. The regulations have clothed the 
term ‘f. o. b.’ with a fixed, clear, and unambiguous meaning with respect to 
transactions within the purview of the act.” 

Section 46.24 (i) of the Trade Terms and Definitions promulgated 
by the Secretary of Agriculture (7 CFR, Cum. Supp. 4624 et seq.) 
provides: 

“(i) ‘F. o. b.’ (for example, ‘f. 0. b. Laredo, Texas’ or even ‘f. o. b. California’) 
means that the produce quoted or sold is to be placed free on board the car... 
at shipping point, in suitable shipping condition (see definitions of ‘suitable 
shipping condition’ paragraphs (j) and (k) of this section), and that the buyer 
assumes all risk of damage and delay in transit not caused by the shipper, 
irrespective of how the shipment is billed. The buyer shall have the right of 
inspection at destination before the goods are paid for, but only for the purpose 
of determining that the produce shipped complied with the terms of the contract 
or order at time of shipment, subject to the provisions covering suitable shipping 
condition. Such right of inspection shall not convey or imply any right of 
rejection by the buyer because of any loss, damage, deterioration or change 
which has occurred in transit.” 


“Suitable shipping condition” is defined in section 46.24 (j) and (k) 
as follows: 
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“(j) ‘Suitable shipping condition.’ In relation to direct shipments, means 
that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the contract of 


sale.” 
“(k) ‘Suitable shipping condition,’ in connection with reconsigned, rolling, or 


tramp cars, means that the commodity, at time of sale, meets the requirements 
of this phrase as defined in paragraph (j) of this section, relating to direct 


shipments.” 

Complainant apparently made some examination of easily accessible 
portions of the shipment when it arrived at * * * and found the 
tomatoes thus examined to be satisfactory. The car was unloaded the 
day after it arrived at this destination and the lugs of wrapped toma- 
toes were placed in storage rooms where they were allowed to remain 
without further examination until approximately three days later 
when repacking began and considerable discrepancy in quality and con- 
dition of the tomatoes in the various lugs is claimed to have been found. 
Federal inspection was thereafter secured of but 300 of the 1040 lugs 
contained in the shipment for the reason stated in the verified com- 
plaint that “Inspection was ordered by only one buyer because the 
condition of each lot was the same.” The certificate of this Federal 
inspection states that “Practically all stock is ripe including approxi- 
mately 50% soft and 1% shriveled. Average 4% decay. Decay is 
Soft Rot and Rhizopus Rot.” It is not believed that this certificate 
of inspection made three days after arrival at destination and approxi- 
mately 15 days after shipment can be accepted as proof that respondent 
breached his contract by failing to deliver produce which met contract 
requirements at shipping point under an f. o. b. contract of sale or, in 
fact, to show that the tomatoes were not in suitable shipping condition. 
As previously stated, the regulations provide that the purchaser under 
an f. o. b. contract assumes the risk of change and deterioration in 
transit, J. 7’. Walton v. C. Comella, Inc., 2 A. D. 605. Complainant’s 
proof considered in the most favorable light, is believed to be insuffi- 
cient to show that the tomatoes were not in suitable shipping condition 
or that the car was fraudulently loaded as complainant contends. 
These are things which must be proved by positive evidence and can- 
not be inferred from conditions found sometime after good proof could 
with diligence have been obtained. Under these conditions, the com- 


plaint filed herein must be dismissed. 
ORDER 


The complaint filed herein is hereby dismissed. Copies hereof shall 
be served on the parties by registered mail or in person. 
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ne (A. D. 1685) 
ent 
™ Peterson Potato Company v. A. Burker and Company, Inc. PACA 
a | Doc. No. 4738. Decided January 27, 1948. 
Pa Error in Routing—Rejection Because of Misrouting—Rejection Without 
om Reasonable Cause—Delay Without Damage 
ec 
i Where the contract of purchase and sale contained routing instructions specified 
ble by the buyer and an error was made in the routing, so that the shipment 
i arrived at Baltimore, Maryland, on the B & O Railroad instead of the 
he Pennsylvania, but the shipper succeeded in having the car transferred to the 
he ; Pennsylvania Railroad, assuming the switching charges therefor, and ten- 
1a- dered the commodity to the buyer “Pennsylvania Railroad delivery” as 
in j specified in the contract, it is held that the buyer’s rejection of the shipment 
er “because of misrouting” was without reasonable cause, inasmuch as no dam- 
ages were claimed or shown to have been sustained by the buyer as a result 
n- of the slight delay occasioned by the error in routing, and complainant is 
d. entitled to an award of reparation.* 
e Contract of Purchase and Sale—Substantial Performance—Recovery Not 
i Precluded by Immaterial Breach 
1e , 
al f There is substantial performance of a contract where there was no willful depart- 
i- ' ure from the terms thereof and no omission in essential points, and the con- 
: tract has been honestly and faithfully performed in its material and sub- 
1S i stantial particulars; also, where there was an honest and substantial attempt 
te to complete a contract, a departure therefrom in unimportant matters will 
8. not preclude a recovery, and the party should be allowed the amount of the 
it contract, deducting therefrom a sufficient sum to fully compensate “defend- 
t : ant” for any loss he sustained for the failure of the “plaintiff” to render 
i. strict performance.* 
by Breach of Contract—Materiality of Breach Controlling 
. Where a contract calls for a number of performances on both sides, and there 
n \ is no clear intention as to what shall happen if default is made in a prior 
Ss performance of slight importance, it does not follow that subsequent per- 
= formance by the other party is excused. The decision depends upon im- 
1 . portance and materiality of prior default, and materiality of the failure should 
be determined by ascertaining whether it would be more just to free the 
4 injured person or to require him to perform his promise, giving him in either 
event a right of action for any damage he may have suffered.* 
i Messrs. Olsen and Holtorf, of Gering, Nebraska, for complainant. Mr. Samuel H. 


Hoffberger, of Baltimore, Maryland, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.— Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.) , instituted by 
formal complaint filed June 5, 1947, by Peterson Potato Company of 
Gering, Nebraska, against A. Burker and Company, Inc., of Baltimore, 
Maryland, alleging unjustified rejection of a car of potatoes sold by 
complainant to respondent in October 1946. Copies of the formal 
complaint and the report of investigation were served upon respondent 
by registered mail on June 19, 1947. A copy of the report of investi- 
gation was served on complainant’s attorney on June 20, 1947. 

Complainant alleges that on or about October 23, 1946, it sold to 
respondent, in interstate commerce, 45,000 pounds of U. S. No. 1 
potatoes in 50-pound bags at a price of $3.60 per hundred pounds, 
delivered at Baltimore, Maryland; that the contract was negotiated 
by F. J. Davidson, Jr. & Co., a broker, of Washington, D. C., who 
who acted in the transaction as agent for both complainant and 
respondent ; that complainant shipped, in car PFE 74267, from Gering, 
Nebraska, to respondent at Baltimore, Maryland, the kind, quality, 
and grade of potatoes called for in said contract of sale and in the 
manner agreed upon, and that, upon arrival of the shipment at Balti- 
more, complainant tendered the potatoes to respondent in compliance 
with the contract, but respondent failed and refused to accept them. 
Complainant further alleges that, following the refusal of the potatoes 
by respondent, complainant was compelled to sell them for respondent’s 
account through Schley Brothers of Baltimore, Maryland, that the 
latter sold the potatoes to various purchasers and remitted to com- 
plainant the net sum of $783.03, and that on account of respondent’s 
refusal of the potatoes in violation of the Perishable Agricultural 
Commodities Act, complainant suffered damages represented by the 
difference between the contract price and the net amount realized on 
the resale of the potatoes, being the sum of $396.64. 

Respondent filed an answer on July 7, 1947, admitting certain 
routine allegations in the complaint and averring that the material 
allegations of the complaint do not contain all of the terms of the 
contract. Respondent denies that the complainant made shipment of 
the potatoes in the manner agreed upon and denies that the car of 
potatoes was tendered to respondent in compliance with the contract, 
as alleged by complainant. Respondent alleges that “it was definitely 
and unequivocally agreed upon in writing” that the potatoes were to be 
shipped, “Route: Pennsylvania R. R.,” which agreement was not 
carried out by the complainant, and that respondent has its only 
terminal facilities on the Pennsylvania Railroad. 
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The record shows that the potatoes in question were shipped on 
October 30, 1946, and arrived November 5 at Baltimore, Maryland, 
on the Baltimore & Ohio Railroad; that respondent was notified by 
the B & O on November 6 that the shipment had arrived, and that 
delivery was refused by respondent. Thereafter the Baltimore & Ohio 
Railroad switched the car of potatoes to the Pennsylvania Railroad 
and the latter tendered the shipment to respondent on November 7, 
but respondent refused to accept delivery. 


FINDINGS OF FACT 


1. Complainant is an individual, J. Cris Peterson, trading under 
the name and style of Peterson Potato Company, whose post office 
address is Gering, Nebraska. 

2. Respondent is a corporation whose address is 209-211 South 
Charles Street, Baltimore 1, Maryland. Respondent was licensed 
under the act at the time of the transaction involved in this proceeding. 

3. On or about October 23, 1946, complainant sold to respondent 
a carload of U.S. No. 1 Size A, washed Nebraska Triumph potatoes 
in 50-pound new, branded, cotton bags, at $3.60 per hundred pounds 
delivered Baltimore, shipment to be made the following week via 
Pennsylvania Railroad. 

4. The contract was negotiated by F. J. Davidson, Jr., & Co., a 
broker, of Washington, D. C., who issued a confirmation of sale on 
October 23, 1946, copies of which were forwarded to the parties. 

5. The kind, quality, and grade of potatoes called for in the con- 
tract were shipped, in interstate commerce, in car PFE 74267 from 
Gering, Nebraska, on October 30, 1946, to respondent at Baltimore, 
Maryland, and were routed via Union Pacific, Illinois Central, and 
Baltimore & Ohio Railroads. 

6. On the morning of November 5, 1946, F. J. Davidson, Jr. & Co. 
the broker, notified the complainant that an error had been made in 
routing Car PFE 74267 over B & O, and that the shipment should 
arrive via Pennsylvania Railroad. Complainant immediately on the 
same day notified the B & O Railroad to divert the car to the Penn- 
sylvania Railroad. 

7. The carload of potatoes arrived at the Baltimore and Ohio Rail- 
road’s Camden Terminal in Baltimore, Maryland, at 11:30 p. m., 
November 5, 1946, and respondent was notified at 8 a. m. on November 
6. Respondent refused to accept the potatoes because of misrouting. 
On the complainant’s instructions, the car was diverted “open” and 
delivered to the Pennsylvania Railroad in Baltimore at 4:30 a. m. on 
November 7 and was placed on that date for 8 a. m. unloading at the 
Pennsylvania terminal. Complainant offered to assume responsibility 
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for the added charges. Respondent was notified of this action, but 
again refused the potatoes. 

8. The potatoes shipped in car PFE 74267 were sold by Schley 
Brothers of Baltimore, Maryland, who rendered an account sales and 
remitted to complainant the net proceeds realized from the resale of 
the potatoes, amounting to $783.03. The contract price of these po- 
tatoes to respondent was $1,179.67, less $50.98 switching charges and 
tax incident to the diversion of the car at Baltimore. 

9. The formal complaint was filed on June 5, 1947, and within the 
statutory period allowed for the filing of complaints under the act. 


CONCLUSIONS 


The sole question for determination in this case is whether re- 
spondent was justified in rejecting the car of potatoes. Respondent has 
said that, “Our refusal of this car is based solely upon the fact that 
the shipper broke his contract by shipping this car Baltimore & Ohio 
R. R. when we purchased same Pennsylvania Railroad delivery,” and 
contends that “the misdirecting of the shipment by complainant on 
the Baltimore & Ohio Railroad instead of the Pennsylvania Railroad 
subjected the respondent to risks and hazards for which it did not 
bargain.” Respondent argues that, because its terminal facilities are 
located on the Pennsylvania Railroad, it creates several days’ delay to 
have produce purchased by it come into the City of Baltimore on the 
Baltimore & Ohio Railroad and that this “may cause spoilage and 
deterioration of the commodities, risk of fluctuation of market prices, 
and extra freight and handling charges.” At the same time, re- 
spondent concedes that “it is common knowledge and judicial notice 
can be taken that a shipment from Chicago to Baltimore takes the same 
length of time in transit, whether shipped over the Baltimore & Ohio 
or the Pennsylvania Railroad.” 

The record shows that the car of potatoes arrived at Baltimore at 
11:30 p. m., November 5, 1946; that respondent was notified of arrival 
on the morning of November 6, and that respondent refused the ship- 
ment to the Baltimore & Ohio Railroad at that time. Complainant 
attempted to divert the car on November 5 when advised by the broker 
of an error in routing, but diversion was not accomplished by the B&O 
prior to arrival at Baltimore. Complainant again directed the Balti- 
more & Ohio by telephone after the potatoes arrived to transfer the car 
to the Pennsylvania Railroad for delivery to respondent, and steps 
were immediately taken to accomplish this. According to the state- 
ment of the Baltimore & Ohio freight traffic manager, the car of 
potatoes was delivered to the Pennsylvania Railroad at 4:30 a. m., 
November 7, 1946, and was placed for unloading for 8 a. m. on that 
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date. The delay thus occasioned by the shipment having arrived on 
the Baltimore & Ohio instead of the Pennsylvania Railroad was ap- 
proximately 24 hours. No definite time or date was specified in the 
contract for delivery of the potatoes and we do not believe 24 hours in 
this case can be considered as undue delay; particularly since re- 
spondent admits that “there was no appreciable fluctuation in Balti- 
more’s market prices during the week of November 5, 1946,” and also 
stated in a letter to the Department on April 9, 1947, that “decline of 
market had nothing to do with the rejection of this car of potatoes.” 
There is no dispute concerning the condition of the potatoes upon 
arrival and no evidence or claim by respondent that it was actually 
damaged as a result of the “misdirecting” of the shipment. Respond- 
ent’s principal argument is that it had a right to reject because the 
potatoes were routed over the Baltimore & Ohio instead of the Penn- 
sylvania Railroad, as provided in the contract, and that by reason 
thereof respondent was subjected to certain risks and hazards which 
it did not contemplate. 

It has been held that there was substantial performance where there 
was no wilful departure from the terms of the contract, and no omis- 
sion in essential points, and the contract has been honestly and faith- 
fully performed in its material and substantial particulars. ZL. M. 
Kirkpatrick Company v. Syracuse Fruit Company, PACA Docket No. 
1392, S. 907. Also, where there has been an honest and substantial 
attempt to complete a contract, a departure therefrom in unimportant 
matters will not preclude a recovery, and the party will be allowed the 
amount of the contract, deducting therefrom a sufficient sum to fully 
compensate the defendant for the loss he sustained for the failure of 
the plaintiff to give strict performance. A. C. Denahan & Co. v. 
Holmesburg Granite Co., 45 Pa. Super. Ct. 399. 

There are cases which follow the common law and adhere to the 
strict view that, a statement in a contract descriptive of the subject 
matter or of some material incident, such as the time, place or manner 
of shipment, is ordinarily to be regarded as a condition precedent 
upon non-performance of which the party aggrieved may repudiate 
the agreement. However, according to Williston on Sales (Vol. 2, 
S 453d) and Williston on Contracts (Vol. 3, S 847), the rule in equity 
is different and the absorption of equitable principles has modified 
the severity of the rule. Farrus v. Ferguson, 146 Tenn. 498; P. J. 
Carlin Const. Co. v. Guerini Stone Co., 241 Fed. 545; New Jersey Co. 
v. Nathaniel Wise Co., 105 N. Y. S. 231. 

It is appropriate to point out here that, “this amelioration of the 
strict rule brings the law of sales in closer harmony with the law of 
contracts generally where it is established that if a contract calls for 
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a number of performances on both sides, and there is no clear inten- 
tion as to what shall happen if default is made in a prior performance 
of slight importance, it does not follow that subsequent performance 
by the other party is excused. The decision depends upon the im- 
portance and materiality of the prior default, and the materiality of 
the failure should be determined by ascertaining whether it would be 
more just to free the injured person or to require him to perform his 
promise, giving him, in either event, a right of action for any damages 
he may have suffered.” The LeRoy Dyal Co., Inc. v. Charles R. 
Allen, 161 F. (2d) 152. See also, Williston on Contracts, S. 829, 841- 
848; Restatement Law of Contracts, 8. 269, 274, 275 Comment a, 276; 
Jacob & Yongs, Inc. v. Edw. Kent, 230 N. Y. 239. 

It would appear that complainant made an honest and substantial 
attempt to complete his contract in this transaction. Respondent re- 
quested Pennsylvania Railroad delivery and complainant made de- 
livery on the Pennsylvania Railroad. As soon as complainant was 
notified by the broker that the shipment was arriving on the Baltimore 
& Ohio and that it should arrive via Pennsylvania Railroad, com- 
plainant wired the Baltimore & Ohio to divert the car of potatoes to 
the Pennsylvania. Although diversion was not accomplished prior to 
arrival at Baltimore and the car actually rolled into Baltimore on the 
B & O, complainant succeeded in having the shipment transferred to 
the Pennsylvania Railroad, assuming the added freight charges, and 
tendered the potatoes to respondent in accordance with contract speci- 
fications. No date for delivery was specified in the contract and the 
24-hour delay that occurred in Baltimore does not appear to have 
caused respondent any damage. It must, therefore, be concluded that 
respondent’s rejection of the potatoes was without reasonable cause 
and the complainant is entitled to an award of reparation. 

Complainant states that, in drafting the complaint, it inadvertently 
failed to give respondent credit for the switching charges and the differ- 
ence in taxes over the freight rate as originally billed and as actually 
paid, and states that respondent is entitled to this credit in the amount 
of $50.98, thereby reducing the amount of complainant’s claim to 
$345.66. 

ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $345.66, with interest thereon at 5 
percent per annum from November 7, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person and, except as to the date of payment of reparation and as to 
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service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1686) 
PACA Doc. No. 4744.* Decided January 30, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on receipt of notice from the parties that the 
controversy had been amicably settled. 


Messrs. Spiegel ¢ Rosenblatt, of Chicago, Illinois, for complainant. Mr. H. H. 
Felsman, of Cleveland, Ohio, for respondent. Mr. Fred Stua, of Cleveland, 
Ohio, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On October 2, 1946, complainant filed a formal complaint under the 
Perishable Agricultura! Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seqg.), for the recovery of reparation in the amount of loss 
sustained as the result of respondent’s rejection of an interstate truck- 
load shipment of peaches. Respondent filed an answer denying any 
liability to complainant in connection with the transaction involved in 
this proceeding. Before arrangements could be completed for a hear- 
ing, the parties advised that this controversy had been amicably settled 
and for this reason the complaint is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1687) 


S. Albertson Company, Inc. v. Ben B. Schwartz and Sons. PACA 
Doc. No. 4812. Decided January 30, 1948. 


Failure to Account on Joint Account Agreement—Statute of Frauds— 
Acceptance of Delivery 


Where respondent accepted delivery of a carload of apples and a carload of 
pears without objection after entering into an oral agreement with com- 
plainant to handle these shipments under a joint account contract and 
accounted for the apples under this agreement but remitted for the pears 
on a brokerage basis without showing any justification for making such 
return, it is held that the transaction is removed from the Michigan Statute 
of Frauds by respondent’s acceptance of delivery of both shipments and 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
777307484 
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accounting for the apples under the joint account agreement, and that 
respondent is liable in reparation for the additional sum due complainant 
under the joint account agreement.* 


Mr. Edwin W. Hadley, of Boston, Massachusetts, for complainant. Mr. David 
M. Miro, of Detroit, Michigan, for respondent. Mr. John T. Pearson, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seqg.), informal complaini was made to the Regulatory Division, 
Fruit and Vegetable Branch, on March 28, 1947, and a formal com- 
plaint was filed on April 25, 1947, based upon a transaction which 
occurred during February 1947. A copy of the formal complaint 
and a copy of the report of investigation were served on the respondent 
by registered mail on August 30, 1947. A copy of the report of 
investigation was likewise served on complainant on September 2, 1947. 

The formal complaint alleges that during a telephone conversation 
on February 21, 1947, the complainant agreed to divert a carload of 
apples and a carload of pears to respondent to sell on joint account 
with complainant. It is also alleged in the complaint that respondent 
was fully advised of the routing of both cars which complainant 
believes arrived at Detroit, Michigan, on or before Sunday, February 
23, 1947, and inspections made on the afternoon of that day disclose 
that these shipments complied in all respects with the kind, quality, 
grade and size of fruit specified and were contained in cars FGE 32306 
and FOBX 4154 as respondent was previously advised. 

These shipments were accepted by respondent to be handled on 
joint account with complainant but it is alleged that respondent 
“delayed unduly and an unreasonable time before selling the same 
and thereafter sold the same for the joint account at a less price than 
could have been obtained had respondent used reasonable care and 
promptness.” After selling the produce, respondent rendered an 
accounting for the carload of apples under the joint account agreement 
but it is contended that the shipment of pears was improperly 
accounted for by respondent as “brokers” and improper deductions 
were accordingly made from the gross sale price. It is claimed, 
therefore, that respondent is indebted to complainant in the sum of 
$453.41 for the recovery of which complaint is filed in this proceeding. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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The answer denies any violation of the act and contends that re- 
spondent is not indebted to complainant in any sum whatever in con- 
nection with the transaction in controversy. Respondent claims that 
the agreement entered into by the parties involved a rolling carload 
of apples and a similar shipment of pears both of which were accepted 
by respondent on arrival at Detroit, Michigan. These shipments were 
to be accepted at an f. o. b. cost of $1,964.20 for the apples and $4,- 
725.00 for the pears with the understanding that the produce was to 
be handled on joint account and it was sold by respondent “as promptly 
as our best judgment indicated.” It is also claimed that the carload 
of pears was unusually large and was in transit over an indirect route 
and for a sufficiently long time to be classed as a tramp car which fact 
it is claimed was not disclosed to respondent and had it been known, 
respondent would not have entered into an agreement to handle it on 
joint account. Because of these misrepresentations or misleading 
statements made by complainant, the carload of pears was not ac- 
cepted and handled for the joint account of the parties hereto but was 
accepted and handled by respondent for the account of the complainant. 
The pears were disposed of as promptly as possible and for the best 
interest of the complainant to whom the respondent has fully ac- 
counted for all money received and request is made for the dismissal 
of the complaint filed herein. 

Since the amount in controversy in this proceeding is less than $500, 
it has been handled under the shortened procedure as provided in 
section 6 (c) of the act and the rules of practice (10 F. R. 2209, 8685; 
11 F .R. 224) promulgated thereunder. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 13 North Market 
Street, Boston, Massachusetts. 

2. Respondent, Ben B. Schwartz and Sons, is a partnership com- 
posed of Ben B. Schwartz, Samuel Schwartz and Barney J. Schwartz. 
The address of respondent partnership firm is 21-23 Union Produce 
Terminal, Detroit 9, Michigan, and at all times involved in this pro- 
ceeding, respondent was licensed under the act. 

3. On February 21, 1947, Murray Albertson of complainant com- 
pany and Barney Schwartz of respondent partnership firm engaged 
in a telephone conversation during which complainant agreed to 
divert to respondent for sale on joint account one carload of 854 boxes 
of Winoka Bluebird Combination Rome Beauty apples and one car- 
load of 1260 boxes of Extra Fancy d’Anjou pears. It was agreed by 
the parties to this proceeding that the f. o. b. joint account cost of the 
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carload of apples was $1,964.20 and that the f. o. b. joint account cost 
of the pears was $4,725 and any additional freight charges for out- 
of-line routing of the carload of pears to avoid movement of this ship- 
ment during cold weather over a northern route from Peshastin, 
Washington, would be charged to complainant only. 

4. Prior to the time the aforesaid agreement was entered into the 
carload of apples involved herein, which was contained in car FGE 
32306, and a similar shipment of pears, contained in car FOBX 4154, 
had been shipped from loading points in the State of Washington 
and complainant thereafter diverted them in transit in interstate 
commerce to respondent at Detroit, Michigan, where respondent ac- 
cepted delivery under the aforesaid agreement promptly upon arrival 
of the shipments there on or about February 23, 1947. 

5. Under date of February 28, 1947, respondent rendered an account 
sales showing that the carload of apples involved herein was sold on 
February 27, 1947, for $2,806.25 from which the invoice price or joint 
account cost of $1,964.20, together with freight and other expenses, 
were deducted leaving net proceeds of $40.84 one-half of which, or 
$20.42, should be credited to the complainant which, therefore, should 
receive this half of the proceeds and the joint account cost or a total 
of $1,984.62 for the carload of apples. 

6. On February 28, 1947, respondent also rendered an accounting to 
complainant on the shipment of pears contained in car FOBX 4154 
but this accounting was rendered on a commission basis and disclosed 
that the pears were sold during the period from February 25 to 27, 
1947, for a gross of $5,097.20 from which freight and other charges, 
including respondent’s commission of $35.00 were deducted and net pro- 
ceeds of $3,672.80 were reported but the complainant refused to settle 
on that basis since this shipment under the joint account agreement 
was sold at a loss of $836.82 which is the difference between the joint 
account cost of $4,725.00 and the net amount received of $3,888.18. 
Complaint agreed to pay the extra freight of $180.38 for the in- 
direct routing of the shipment and respon@ent’s indebtedness to com- 
plainant on this shipment of pears under the joint account agreement, 
therefore, is the difference between the joint account price of $4,725.00, 
and complainant’s loss of $598.79 which exceeds respondent’s half of 
the loss by the extra cost of freight for out-of-line haul in the sum of 
$180.38 which complainant agreed to assume when the contract was 
entered into by the parties. 

7. Under the joint account agreement, respondent’s obligation to 
complainant is $1,984.62 on the shipment of apples and $4,126.21 on the 
shipment of pears or $6,110.83 for both shipments. Since complain- 
ant has acknowledged receipt of $5,657.42 from respondent as payment 
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under joint agreement, a difference of $453.41 remains due and owing 
from respondent to complainant under this agreement. 

8. Respondent has failed to submit convincing proof in support of 
the claim that complainant misrepresented the routing of the ship- 
ment of pears and complainant has failed to prove that four days was 
an unreasonable time within which to sell the unusually large carload 
of pears or that the pears could have been sold by respondent at a 
higher price immediately on arrival at Detroit, Michigan. 

9. Formal complaint was filed in this proceeding on April 25, 1947, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The agreement for the handling of the produce involved in this 
proceeding was entered into by representatives of the parties on 
February 21, 1947, during a telephone conversation which was con- 
firmed by the following telegram sent during the same day by com- 
plainant to respondent: 

“TODAY PER TELEPHONE AGREEMENT YOUR BARNEY SCHWARTZ OUR 
MURRAY ALBERTSON DIVERTED FOLLOWING TWO CARS TO BE SOLD 
BY YOU FOR OUR MUTUAL JOINT ACCOUNT FGE 32306 WENOKA BLUE- 
BIRD COMBINATION ROMEBEAUTY MANIFEST STARTING 64s/80-135-310- 
ENDING 329/88s. PRICE $2.30 FOB. FOBX 4154 STOCK LABEL XF ANJOUS 
MANIFEST STARTING  60s/2-132-274-246-294-122-180-6-2-2/165s PRICE 
$3.75. WOULD APPRECIATE YOU AIRMAILING CHECK TODAY ACCOM- 
MODATION ADVANCE COST. THANKS.” 

Since respondent appears to have made no objection to this telegram 
on receipt of it and thereafter accepted delivery of the shipments in- 
volved, one of which was handled as provided in this telegram, there 
appears to be no sound legal reason for respondent’s refusal to handle 
the other shipment as provided in this agreement. Respondent, 
however, insists that since the contract involves a sale of personal 
property valued at more than $100, the contract is unenforceable 
under the Statute of Frauds, Section 19.244 of the Michigan Statutes 
Annotated; Section 9443 Compiled Laws of 1929 of the State of 
Michigan. In reply to this contention that the agreement is un- 
enforceable, reference is made to the case of Sullivan v. Sullivan, 
70 Mich. 583, 38 N. W. 472, holding that where an order is followed 
by delivery and acceptance, the transaction is removed from the 
statute of frauds and in Shirek v. Roesink, 254 Mich. 105, 235 N. W. 
818, it is held that “A parol contract for the sale of goods of the value 
of $100 or upwards, to be delivered at some future time, may be vali- 
dated by acceptance of part of the goods, but in such case the contract 
is the parol agreement and not the order made out by plaintiff’s agent 
and not signed by defendant.” 





42 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7 A.D. 


It is concluded, therefore, that the admitted acceptance by re- 
spondent of one of the shipments under the oral agreement removed 
the contract with respect to both shipments from the statute of frauds 
under Michigan law as interpreted by the courts of that state. 

Respondent also attempts to justify the handling of the pears on 
a brokerage basis by claiming that complainant breached the agree- 
ment by shipping the pears over a long and indirect route thereby in- 
creasing the hazard of deterioration in transit. In this connection, 
however, a certificate of inspection issued by the United Perishable 
Inspection Service at Detroit, Michigan, on February 23, 1947, which 
appears to be the date of arrival at that market, discloses that these 
pears were then of good quality, stock firm to hard ripe, and an 
average of but 8% decay and mold was reported. This inspection 
report, together with the fact that respondent failed to make prompt 
objection to the pears on arrival, leads to the conclusion that re- 
spondent’s arbitrary refusal to render an accounting, for the shipment 
of pears, under the joint account agreement was occasioned only be- 
cause this produce failed to show a profit under that agreement. 
Respondent appears to have been advised at the time of entering into 
the agreement that complainant would pay extra transportation 
charges for out-of-line shipment of the pears and has continued to 
assume that obligation. 

Under the conditions presented in this case, respondent must be 
held to have failed truly and correctly to account to complainant for 
the carload of pears, in violation of section 2 of the act, and reparation 
is awarded complainant on the basis of respondent’s showing of the 
sum received for the pears. The carload of apples was properly ac- 
counted for by respondent under the agreement and it is involved in 
this controversy only because the two shipments were accepted and 
handled by respondent under the same agreement and at approxi- 
mately the same time. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $453.41, with interest thereon at 5 
percent per annum from February 28, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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COURT DECISIONS 


Dairymen’s League Co-operative Association, Inc. v. Anderson, Sec- 
retary of Agriculture, — F. Supp. —. Decided December 30, 1947. 


DISTRICT COURT, N. D. NEW YORK 
Civil Action No. 2666 


Order No. 27—Reclassification of Milk—Interpretation of Order by Market 
Administrator Upheld by Secretary, Sustained 


Decision of the Secretary upholding the interpretation of the New York milk 
marketing order made by the market administrator, insofar as such inter- 
pretation reclassified a quantity of cream to a price classification higher than 
that in which it was originally reported by plaintiff, sustained, the court 
referring to the classification and reclassification issues in the case as “a 
series of transactions so involved as to impel the Secretary to designate them 
as ‘exquisite complications’ ”’.* 


Order No. 27—Classification of Milk—Interpretation of Article III Section 
2 (7) of Order—Meaning of Term “Delivery to a Purchaser”—Physical 
Delivery Distinguished From Mere Transfer of Legal Title 


Milk collected from feeder plants and producers of plaintiff at two of its country 
plants where it was separated and the cream then sold to Philadelphia Dairy 
Products Co., not a handler under the order, and the cream shipped by plain- 
tiff f. o. b. railroad depot at Newark, consigned to Philadelphia Dairy Pro- 
ducts Co. but physically delivered to Janssen Dairy Corporation, the Newark 
railroad depot being located in Essex County, New Jersey, which county 
contained no milk plant of any dealer approved by a health authority, the 
court held, was not such a delivery to a purchaser as would entitle the cream 
involved to a III-D classification under the order for the reason that for 
purposes of classification the “delivery to a purchaser” contemplated in Order 
27, Art. III section 2 (7) was intended to mean actual physical delivery, as 
distinguished from mere tranfer of legal title.* 


Order No. 27—Classification of Milk—Transactions Not Constituting Either 
Sale or Delivery to a Purchaser—Approved and Unapproved Counties 


Milk received both from producers and from feeder plants at two of plaintiff's 
plants located at Horseheads, N. Y., and Mansfield, Pa., respectively, and there 
separated and moved without change of title to plaintiff’s plant at Newark, 
Essex County, N. J., an unapproved county where the cream was packaged 
for resale and subsequently delivered to purchasers in both approved and 
unapproved counties of New Jersey, the court held, does not warrant a III-D 
classification on the ground that the transactions involved did not constitute 
either a sale or a delivery to a purchaser, not a handler in an unapproved 
county as contemplated in the order. Plaintiff's claims Nos. 3A and 4A are 
similar and, for reason herein stated, do not show justification for III-D 
classification.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Order No. 27—Classification of Milk—Permissibility of Classification Based on 
Plant Movement Rather Than Ultimate Utilization 


Contention of plaintiff that for the purposes of III-D classification plant move- 
ment is not a consideration under the order and the action of the Secretary 
in determining that classification of III-D is available only when reached 
within a permissible number of plant movements—from the first plant from 
which the milk moves as cream, in this instance—is an illegal and erroneous 
interpretation, cannot be sustained since classification based on plant move- 
ment rather than ultimate utilization has been practiced with the approval 
of the courts, and it is reasonable to suppose that the order intended some 
plant limitation for the purpose of III-D classification, although none was 
expressed therein.* 

Order No. 27—Stipulation by Subordinate as to Legal Effect of Admitted Facts 

Not Binding Upon Secretary or Courts 

A stipulation not relative to facts, but as to the legal effect of such facts is not 
binding upon the Secretary as the duty of interpreting the terms of Order 
No. 27 is imposed upon the Secretary alone and no subordinate could bind 
him or the court by a stipulation involving the legal effect of admitted facts.* 


Administrative Proceeding—Inapplicability of Strict Rules of Evidence—Effect 
of Failure to Establish Substantial Injustice 


Since in administrative hearings held by the Secretary strict rules of evidence 
do not prevail the court considered only the question whether the rejec- 
tion of the offered exhibit relating to comparative cream prices worked a 
substantial injustice to the plaintiff and found no error in the Secretary’s 
rejection of the offer.* 


Statutes—Construction and Interpretation—Consideration of Exception to II-A 


The exception to II-A classification set forth in paragraph 7 of section 2 of 
Order No. 27 cannot be considered separate and apart from the other provi- 
sions of the order, or from its broad general purposes.* 


Kampr, Epwarp S., Judge 


This is an action brought by the plaintiff pursuant to section 8c 
(5) (B) of the Agricultural Marketing Act of 1937 (sections 608c 
(15) (B) Title 7 U. S. C. A.)—hereafter designated as the “Act”— 
to review a determination of the Assistant to the Secretary of Agri- 
culture (hereinafter referred to as the “Secretary”), for the alleged 
reason that such determination is not in accordance with law. 

The determination was made by the Secretary in connection with 
his interpretation of Order No. 27 relating to the handling of milk 
in the New York Metropolitan Area as the same was in effect between 
September 1, 1938, and March 1, 1940, excepting that period during 
which the order was in suspension pending final determination of 
it3 constitutionality. 


U.S. v. Rock Royal Co-Operative, Inc., 307 U. S. 533. 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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An amendment to the order dated September 12, 1939, and effec- 
tive October 1, 1939, is not relevant to the issue here involved. 

The determination under review in the main fully sustained an in- 
terpretation of the order made by the market administrator, appointed 
and acting under said order, insofar as such interpretation reclassified 
a quantity of cream to a price classification higher than that in which 
it was originally reported by plaintiff. 

In such cases the jurisdiction conferred upon the Court is narrowed 
to the single question: “Was the determination of the Secretary of 
Agriculture in accordance with law?” 

The answer to that question involves first whether the order is valid 
under the Act and, second, whether the Secretary’s interpretation and 
determination under the order were legal and proper. 

The general validity of the method of classification of milk as 
adopted under the order has been approved by the Supreme Court and 
can no longer be doubted. U.S. v. Rock Royal Co-Operative, Ine. 
(supra ) 

Indeed, plaintiff expressly disclaims any intention to challenge the 
validity of the order. Whether the Secretary’s determination is justi- 
fied by the order and not violative of the Act, is more difficult to deter- 
mine, 

The plaintiff has raised no objection to the findings of fact set forth 
in the Secretary’s determination. These facts were largely stipulated 
and relate to typical transactions representative of the question at 
issue, selected for the sake of brevity. The facts reveal a series of 
transactions so involved as to impel the Secretary to designate them 
as “Exquisite” complications. This Court will consider only those 
facts that appear necessary to the question presented. 

The Act provides for the issuance of marketing orders by the Secre- 
tary. Insofar as here applicable, the Act reads as follows: 

“See. 608ce (1). The Secretary of Agriculture shall, subject to the provisions 
of this section, issue, and from time to time amend, orders applicable to processors, 
associations of producers, and others engaged in the handling of any agricultural 
commodity of product thereof specified in subsection (2) of this section. Such 
persons are referred to in this chapter as ‘handlers.’ Such orders shall regulate, 
in the manner hereinafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the current of interstate or 


foreign commerce, or which directly burdens, obstructs, or affects, interstate or 
foreign commerce in such commodity or product thereof. 


“Sec. 608e (5). In the case of milk and its products, orders issued pursuant to 
this section shall contain one or more of the following terms and conditions, and 
(except as provided in subsection (7)) no others: 

“(A) Classifying milk in accordance with the form in which or the purpose 
for which it is used, and fixing, or providing a method for fixing, minimum prices 
for each such use Classification which all handlers shall pay, and the time when 
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payments shall be made, for milk purchased from producers or associations of 
producers, Such prices shall be uniform as to all handlers, subject only to ad- 
justments for (1) volume, market, and production differentials customarily ap- 
plied by the handlers subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, or any use Classi- 
fication thereof, is made to such handlers.” Agricultural Marketing Act of 1937, 
7 U.S.C. A. section 608. 


Pursuant to authority conferred by the Act, the Secretary, after 
prolonged public hearings, issued Order No. 27, applicable provisions 
of which follow: 


“ARTICLE III CLASSIFICATION OF MILK. Section 1. BASIS OF CLASSI- 
FICATION.—AII milk received from producers by handlers shall be classified in 
the classes set forth in section 2 of this article in accordance with its utilization 
at, or movement from, the plant where received from producers, including mem- 
bers of any cooperative association ; Provided, That if milk is moved as milk from 
any plant outside the marketing area where received from producers to a second 
plant outside the marketing area, classification of such milk at the first plant 
may be in accordance with its utilization at such second plant; and provided 
further That, if milk is moved as cream, plain condensed milk or homogenized 
mixtures from any plant outside the marketing area to any second plant, classifi- 
cation of such milk at the first plant may be in accordance with its utilization 
at such second plant. Any utilization of milk claimed by a handler shall be 
subject to vertification by the market administrator. * * * 


“Sec. 2. CLASSES OF UTILIZATION.—The classes of utilization of milk 
shall be as follows: * * * 

“2. Class II-A milk shall be all milk the butterfat from which leaves or is on 
hand at a plant in the form of cream, except as set forth in paragraphs 5 and 7 
of this section, * * * 

7. Class III-D milk shall be all milk the butterfat from which is delivered 
as cream to a purchaser, not a handler, outside the State of New York and 
cutside any county in other States in which there is a plant which is approved 
by any health authority for the receiving of milk to be sold in the marketing area, 
also milk the butterfat from which leaves or is on hand at a plant in the form 
of cream cheese.” 

Order No. 27, Article III, secs, 1 & 2, in part. 

Plaintiff’s case is divided into four claims. The first involves milk 
collected from feeder plants and producers of plaintiff at two of its 
country plants where it was separated and the cream then sold to Phila- 
delphia Dairy Products Co. (hereafter referred to as “Philadelphia”) , 
which was not a handler under the order. Plaintiff shipped the cream 
f. o. b. railroad depot at Newark, consigned to Philadelphia. The 
Newark railroad depot is located in Essex County, New Jersey, which 
county during the period in question contained no milk plant of any 
dealer approved by a health authority to sell milk within the market- 
ing area set forth in the order. (Such a county is referred to here- 
after as an “unapproved county”. One containing an approved plant 
is referred to as an “approved county.”) 
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These facts impelled plaintiff to report such transaction as a sale 
of cream to a non-handler in an unapproved county outside the State 
of New York and outside the marketing area, entitling it to a classi- 
fication of III-D under the order. 

See Order No. 27, Art. III, section 2 (7). 

The market administrator subsequently audited the reports of plain- 
tiff and reclassified most of the cream above described to Class II-A 
unpriced, which action required plaintiff to pay a considerable addi- 
tional sum of money to the market administrator therefor. The Secre- 
tary upheld the market administrator and the reason now becomes 
very important. To understand the reason for the reclassification, it 
becomes necessary to note the subsequent movement of the cream after 
it had been sold to Philadelphia, a non-handler, and shipped to that 
Company f. o. b. railroad station at Newark, an unapproved county. 

It appeared that while Philadelphia had purchased and paid for 
the cream, it never physically received or handled it. The cream was 
received at the railroad station by Janssen Dairy Corporation (here- 
after referred to as “Janssen”) which owned a plant at Hoboken, 
Hudson County, New Jersey, an approved county. At this plant the 
cream was redistributed as cream and presumably sold to consumers 
as cream, both within and without the marketing area controlled by 
the order. As to the cream ultimately resold in the New York Metro- 
politan marketing area and reclassified from III-D to II-A priced, 
plaintiff raises no question. 

It is with reference to the cream resold outside the marketing area 
that plaintiff charges erroneous reclassification was made. Plaintiff 
first contends that this particular cream is involved in a transaction 
contemplated in the exception contained in the order which directs 
classification of milk in Class III-D. 

“* * * the butterfat from which is delivered as cream to a purchaser, not 
a handler, outside the State of New York and outside any county in other States 


in which there is a plant which is approved by any health authority for the 
receiving of milk to be sold in the marketing area * * *” Order No. 27, 


Art. III section 2 (7). 

The correctness of plaintiff’s position in this connection depends in 
part upon whether the transaction between plaintiff and Philadelphia 
was the type of “delivery to a purchaser, not a handler,” contemplated 
by the order for purposes of classification. This in turn involves the 
question whether such classification depends upon utilization or plant 
movement as set forth in the “Basis of Classification” contained in 
section 1 of Order 27 as above quoted. 

Considering these questions in order, the Court is of the opinion 
that the transaction involved in plaintiff’s first claim was not such a 
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delivery to a purchaser as would entitle the cream involved to a III-D 
classification under the order. The exception to the II-A classifica- 
tion set forth in paragraph 7 of section 2 of the order cannot be con- 
sidered separate and apart from the other provisions of the order, or 
from its broad general purposes. 

The legislative history and the legislative intent upon adoption of 
the Act and the issuance of Order No. 27 have been so fully considered 
by the appellate courts that no further observations thereon are 
necessary. Suffice it to say that the general purpose of the order 
was to protect the milk producer economically by insuring a fair 
return for the product, stabilizing the market, and providing for the 
assimilation of the seasonal surpluses which had previously so dis- 
rupted the industry. That was the purpose of the order and in its 
administration the Secretary was given the widest latitude to cope 
with situations—foreseen and unforeseen—which might be expected to 
arise in so complex an industry. U.S. v. Rock Royal Co-Operative, 
Ine., 307 U. S. 533. 

In the case of plaintiff’s claim number 1, this Court is of the opinion 
that the determinative point for classification was not the office and 
ice cream storage facilities of Philadelphia. Irrespective of the 
question of legal title, the physical movement of the cream in this 
case would seem the true test for purposes of classification. The 
cream was never under the actual physical control or possession of 
Philadelphia. It had no facilities for marketing it in Newark and 
its consignment to Philadelphia at the Newark railroad station would 
indicate an intention for its further movement. The railroad station 
at Newark was certainly not a place of delivery for the purposes of 
classification. To so hold would have opened up opportunities for 
III-D classification so attractive that all direct sales of cream might 
be so negotiated, to the detriment of the industry and the vast financial 
gain of the manipulators. 

Actual delivery of the cream was made to Janssen by the carrier 
at the Newark railroad station, and the cream first came to rest in 
the Janssen plant at Hoboken, Hudson County, New Jersey, an 
approved county. For the purposes of plaintiff's first claim the Court 
holds that none of the cream involved was entitled to III-D classifi- 
cation for the reason that for purposes of classification the “delivery 
to a purchaser” contemplated in Order 27, Art. IIT section 2 (7) was 
intended to mean actual physical delivery, as distinguished from mere 
transfer of legal title. 

Plaintiff takes the further position that for the purposes of III-D 
classification, plant movement is not a consideration under the order, 
and the action of the Secretary in determining that Class III-D is 
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available only when reached within a permissible number of plant 
movements—from the first plant from which the milk moves as cream, 
in this instance—is an illegal and erroneous interpretation. 

For purposes of effective yet practical administration of the order, 
classification based upon plant movement rather than ultimate utiliza- 
tion has been practiced with the approval of the courts. Queensboro 
Farms Products, Inc. v. Wickard, 137 F. (2d) 969. Waddington Milk 
Co., Inc. v. Wickard, 140 F. (2d) 97. 

It is reasonable to suppose that the order intended some plant limita- 
tion for the purposes of III-D classification, although none was ex- 
pressed therein. The class was created to permit the disposal of cream 
during periods of surplus in areas where it would not come into com- 
petition with cream sold in the marketing area. Administration of 
the order would necessarily entail such supervision as would not permit 
of diversions and evasions. Disposal of surplus milk had many times 
previous to the order caused price cutting and confusion. Seasonal 
surpluses always had existed and they might be expected to continue 
under the order. The control of surplus had been a problem and this 
Court feels that the draftsman of the order purposely left out of the 
III-D classification any limitation on plant movement, not because no 
limitation was intended, but because the control of surplus was at best 
an inexact science and it was thought such limitation could best be 
determined in the discretion of the Administrator of the order, based 
on experience. 

If such was the intent of the order, then the determination by the 
Secretary that III-D classification should be based on movement from 
or utilization at the first plant from which the milk moved in the form 
of cream, is justifiable. The Court has read the reasons assigned by 
the Secretary and can see no reason for disturbing that determination. 
“Considering the complexities of administration of such an Act, and the plain 
intention of Congress to give the Secretary wide discretion in devising regional 
milk plans (and the classifications incident thereto), the courts must be slow to 
intrude on his exercise of that discretion, if for no other reason than that, being 
inadequately staffed, they are incompetent to undertake the task of constructing 
and supervising milk marketing programs. The Supreme Court has admonished 
us that interpretations of a statute by officers who, under the statute, act in 
administering it as specialists advised by experts must be accorded considerable 
weight by the courts. If ever there was a place for that doctrine, it is, as to 
milk, in connection with the administration of this Act because of its background 
and legislative history.” Queensboro Farms Products, Inc. v. Wickard, 137 F. 
(2d) 969 at 980. 

The first plants from which the cream involved in plaintiff’s claim 
No. 1 moved were those country plants from which it was shipped to 
Philadelphia, f. 0. b. railroad station at Newark, and as this Court has 
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previously decided that this transaction did not constitute a sale to 
Philadelphia under the method of classification set up in the order, the 
determinative movement from the first cream plant was to Janssen, 
a handler in an approved county. This in no wise qualified the cream 
for a classification in Class III-D. 

In Plaintiff’s claim No. 2, milk was received both from producers and 
from feeder plants at two of plaintiff’s plants located at Horseheads, 
N. Y., and Mansfield, Pa., respectively. The milk was there separated 
and moved without change of title to plaintiff’s plant at Newark, Essex 
County, N. J., an unapproved county. Here the cream was packaged 
for resale and subsequently delivered to purchasers in both approved 
and unapproved counties of New Jersey. 

Plaintiff’s claims Nos. 3A and 4A are similar to its claim No. 2. In 
these claims milk was received at one of plaintiff’s plants and three 
of the Borden Company, all located in central and western New York. 
The sources of the milk were from producers and feeder plants. In one 
of the Borden plants the milk was separated and the cream shipped to 
the Borden plant at Newark, Essex County, N. J., an unapproved 
county. The milk received at plaintiff’s plant and the remaining two 
Borden plants was moved as milk to the same Borden plant at Newark 
which had received the cream where it was separated and the cream co- 
mingled with that received from the first Borden plant, there packaged 
and subsequently delivered to purchasers in both approved and unap- 
proved counties of New Jersey. 

The Secretary has decided that insofar as plaintiff’s claims 2, 3A and 
4A are concerned, III-D classification is unwarranted for the reason 
that the transactions there involved did not constitute either a sale or 
a delivery to a purchaser, not a handler in an unapproved county as 
contemplated in the order. 

The Court agrees with the Secretary’s interpretation in this regard 
and in so doing disagrees with two reasons advanced by the plaintiff in 
support of III-D classification. The first relates to a stipulation made 
early in the proceedings for the purposes of the hearing before the 
Presiding Officer, and for a review thereof, if necessary. The stipu- 
lation was signed by the attorney for the plaintiff and the attorneys 
for the War Food Administrator, that official having succeeded to the 
powers of the Secretary in connection with the marketing agreement 
Act by virtue of Executive Order No. 9322. See Shawangunk Cooper- 
ative Dairies, Inc. v. Jones, 153 F. (2d) 700 at 701. 

Reference is made to the stipulation as it applies to plaintiff’s claims 
3A and 4A for the purpose of illustration. After referring to the 
Borden plant located at Newark, Essex County, N. J., the stipulation 
proceeded : 
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“Such plant was not approved by any health authority for the receiving or 
shipping of milk to the marketing area and the operator with respect to such 
plant was not a handler, and cream shipped to such plant would be, in the first 
instance, delivered to a purchaser in an unapproved county who was not a 
handler with respect to such plant.” [Italics supplied.] 

The Court is of the opinion that the Secretary properly disregarded 
the stipulation. It was not a stipulation relative to facts, but a stipu- 
lation as to the legal effect of such facts. In other words, the stipula- 
tion, either through design or misapprehension or both, expressed a 
legal construction of terms used in the very section of the order which 
plaintiff sought to review. The duty of interpreting the terms of 
Order No. 27 was charged to the Secretary alone and no subordinate 
could bind the Secretary in the discharge of that duty by stipulation 
as to the legal effect of admitted facts. Wilber National Bank v. U.S., 
294 U.S. 120 at 123-124; Westbrook Thompson Holding Corp.v. U.S., 
18 Fed. Supp. 289 at 293, and cases cited. 

Certainly a stipulation as to the legal effect of stipulated facts 
would not be binding on the Court, however the Secretary migit re- 
gard it. Swift & Co. v. Hocking Valley Ry. Co., 243 U.S. 281. 

The second reason urged by plaintiff is that previous interpreta- 
tions of the order by the market administrator support its claims 2, 
3, and 4 for a III-D classification. As the Court understands the sit- 
uation, the market administrator at an early date in his attempted 
enforcement of the order established a policy whereby III-D clas- 
sification was permitted in cases where cream was transferred phys- 
ically to a plant in an unapproved county outside New York State, 
even though no actual sale and transfer of title occurred, where the 
cream remained in such unapproved county. 

Peculiarly enough, plaintiff relies upon this ruling of the market 
administrator so far as it regards mere transfer of cream to an un- 
epproved county a “delivery to a purchaser”, notwithstanding the 
absence of any change of ownership, while at the same time it 
rejects the added proviso that such cream must remain in the un- 
approved county. 

However, in the last analysis, it is the Secretary who is empowered 
and charged with the duty of administering the order in accordance 
with its terms and provisions, and he is not bound by the interpreta- 
tions previously made by his subordinate, the market administrator. 
Queensboro Farms Products, Inc. v. Wickard, 137 F. (2d) 969 at 982. 

In plaintiff’s claims Nos. 3B and 3C, and 4B and 4C, milk moved 
as cream from the first cream plant to a second cream plant in an 
unapproved county in New York State. In the case of these sub- 
claims, the Court cannot reconcile the facts with any interpretation 
of the III-D classification. There was no “delivery to a purchaser, 
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not a handler” and movement from the first cream plant was entirely 
within the State of New York. 

The only remaining question is the correctness of the Secretary’s re- 
jection as evidence of plaintiff’s Exhibit 1, Schedule A, which related 
to comparative cream prices existing within both approved and un- 
approved counties during the period in question. The Court is mind- 
ful of the fact that upon administrative hearings held by the Secretary 
or his subordinate, strict rules of evidence do not prevail. Therefore, 
this Court has concerned itself only with the question whether the 
rejection of the offered exhibit worked a substantial injustice to 
the plaintiff. If the Secretary properly based III-D classification 
on plant movement, how were comparative cream prices material to 
the inquiry? The Court has examined the question in the light of 
the proceedings before the Presiding Officer on the subject and finds 
no error in the Secretary’s rejection of the offer. 

For the reasons already stated herein, the Court is of the opinion 
that the determination of the Secretary of Agriculture in this case 
was in accordance with law, and that the complaint herein should 


be dismissed. 


United States v. Turner Dairy Co., 162 F. 2d 425. Decided June 20, 


1947. 
CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 


Civil Action No. 9014 


Order by Court Enjoining Compliance With and Restraining Violation of Milk 
Marketing Order No. 41—Interlocutory Order—Final Decision 


In an action brought by the United States under the Agricultural Marketing 
Agreement Act of 1937, as amended, to enforce compliance by the appellant 
with Order No. 41 regulating the handling of milk in the Chicago, Illinois, 
marketing area, the court held that an order entered in 1942 commending 
the filing of reports and the production of books and records was an inter- 
locutory order and not a final decision, as appellant contended, and that the 
District Court, accordingly, had jurisdiction, after the entry of a preliminary 
order requiring submission of reports and records, to grant relief and enter a 
final judgment commending the payment of the amount found by the market 
administrator to be due upon the basis of the reports and the audit of 
appellant’s records.* 


[4257] Appeal from the District Court of the United States for the Northern 
District of Illinois, Eastern Division; William H. Holly, Judge. 

Action by the United States of America against the Turner Dairy Company to 
compel compliance with and restrain violation of an order promulgated by the 
Secretary of Agriculture relating to a Producer-settlement Fund, and for such 


*Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
+Italic figures in brackets refer to first word beginning a page in 162 F. 24.—Ed. 
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other and further relief as the court might deem just. From a summary judg- 
ment mandatorily enjoining defendant to pay a specified sum to the Market 
Administrator for deposit in the Producer-settlement Fund, the defendant appeals. 

Affirmed. 

Myer H. Gladstone and Ralph J. Gutgsell, both of Chicago, Ill., for appellant. 

J. Albert Woll, U. S. Atty., of Chicago, Ill., James A. Doyle, Sp. Asst. to Atty. 
Gen., Katherine A. Markwell, Atty., Department of Agriculture, of Washington, 
D. C., John F. Sonnett, Asst. Atty. Gen., John Ford Baecher and J. Stephen Doyle, 
Jr., Special Assts. to Atty. Gen., and John P. Lulinski, Asst. U. S. Atty., of Chicago, 
Ill, for appellee. 


Before SPARKS, KERNER, and MINTON, Circuit Judges. 
SPARKS, Circuit Judge. 


This is an appeal from a summary judgment entered September 28, 
1945, mandatorily enjoining appellant to pay the sum of $24,317 to 
the Market Administrator for deposit in the Producer-settlement 
Fund established pursuant to the provisions of the Agricultural Mar- 
keting Agreement Act. 

This case is another in the series of those involving various aspects 
of the operation of the Act, 7 U.S. C. A. § 601 et seq., and the orders 
promulgated by the Secretary of Agriculture for various Milk Market- 
ing Areas. The general scheme of the Act and its operations have 
been before the Supreme Court in a number of cases: United States v. 
Rock Royal Co-op., 307 U. S. 533, 59 S. Ct. 993, 83 L. Ed. 1446; Hood 
& Sons v. United States, 307 U. S. 588, 59 S. Ct. 1019, 83 L. Ed. 1478; 
Stark vy. Wickard, 321 U. S. 288, 64 S. Ct. 559, 88 L. Ed. 733; United 
States v. Wrightwood Dairy Co., 315 U.S. 110, 62 S. Ct. 523, 86 L. Ed. 
726; United States v. Ruzicka, 329 U. S. 287, 67 S. Ct. 207. The last 
two involved the same order as is here involved, No. 41, and fully sus- 
tained its validity and the authority of the Secretary of Agriculture 
operating thereunder. 

The question presented by this appeal is whether the court had juris- 
diction, after the entry of an order compelling appellant to produce its 
books and records, to enter judgment ordering it to pay the amount 
[426+] found due as a result of the examination of those books and 
records, or whether such relief unduly enlarged the scope of the relief 
prayed for in the original bill of complaint. 

Order No. 41 has been described in detail in the cases referred to. 
We will say here only that it sets up an elaborate system for classifying 
milk received and distributed by handlers according to the use to 
which it is to be put, and adjustment of payments for that milk ac- 
cording to such use, with payments into a Producer-settlement Fund 
by those handlers whose use value exceeds the norm on which the 
market administrator bases the uniform price, and payments from 
that Fund to those handlers whose use value is less than the norm. 
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Thus the system imposes a primary obligation upon all handlers to 
make complete and accurate reports of their milk purchases and utili- 
zation, and a secondary obligation upon such handlers as are dis- 
closed by those reports to be indebted to the Fund to pay the amounts 
found due. It is obvious that the successful operation of the system 
depends upon their prompt compliance with these requirements, (1) 
to make reports from which the administrator obtains the data upon 
which to base the uniform price and ascertain which handlers shall 
pay into the Fund and which receive payments therefrom, and (2) to 
make such payments as are called for by the administrator. Section 
8c (15) (A) of the Act, 7 U.S.C. A. § 608c (15) (A), provides for re- 
view of any order upon petition by any handler to the Secretary of 
Agriculture stating that any such order or any provision of any such 
order or any obligation imposed in connection therewith is not in 
accordance with law and praying modification thereof or exemption 
therefrom. The ruling of the Secretary, after hearing on such pe- 
tition, is final if in accordance with law. 

The complaint upon which this litigation was instituted was filed 
May 7, 1940. It alleged appellant’s failure and refusal to make re- 
ports in accordance with the provisions of the Order, submission of 
obviously incomplete reports, refusal to make records available for 
examination by the agents of the administrator, destruction of such 
records after demand for them duly made by the administrator, sub- 
mission of inaccurate purchase and utilization records made after the 
dates of the transactions they purported to record, and failure to make 
any payments whatever for deposit in the Fund in accordance with the 
provisions of Order No. 41. ‘ The complaint therefore prayed a pre- 
liminary mandatory injunction commanding appellant to comply 
fully with all the requirements of the Order, pending final determina- 
tion of the cause, and a permanent injunction restraining it from 
violating any of the provisions of the Order, and for “all such other, 
further, and different reliefs as this Court may deem just.” It will be 
noted that it did not expressly seek a money judgment. 

After various proceedings which we need not enumerate, the court 
found that appellant had failed and refused to make its records avail- 
able to the administrator and that the extent to which the reports were 
incomplete and inaccurate could not be determined until that officer 
was given access to all appellant’s books and records. The court 
therefore, by order of March 24, 1942, mandatorily enjoined appellant 
to comply fully with all the provisions of Order No. 41, and particu- 
larly to file all requisite reports for the period involved, and to make 
available to the administrator all books, memoranda, accounts and rec- 
ords required by him, for the verification of the information contained 
in the reports submitted by appellant. The court further ordered, 
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“That jurisdiction of this cause be, and it is hereby, retained by the 
court for the purpose of making and entering such further orders, 
decrees, and judgments as may be necessary to afford full relief to the 
parties.” All books and records were finally made available to the 
administrator in compliance with this mandatory injunction after 
contempt proceedings were instituted for appellant’s continuing fail- 
ure to comply. 

On the basis of these records, the administrator computed the 
amount due from appellant for deposit in the Fund and billed it ac- 
cordingly. Appellant did not petition for review of this finding. 
Upon its failure to make the payments, the Government, on October 
6, 1944, filed its notice for further hearing on its motion for summary 
judg[427+]ment and additional relief by way of mandatory injunc- 
tion to compel appellant to pay the amounts found by the adminis- 
trator to be due under Order No. 41, and for a permanent injunction 
to restrain further violations of that Order. Upon hearing on the 
motion and answer, the court found that appellant had not availed 
itself of the administrative review permitted by the Act from the ad- 
ministrator’s finding as to the amount due, and did not deny the cor- 
rectness of his computations of that amount. The court, therefore, 
by order of September 28, 1945, mandatorily enjoined appellant to pay 
the $24,317 found due to the administrator under the provisions of 
Order No. 41, and retained jurisdiction to enter such further orders 
as the court might find just and proper. 

[1] The right of the Government to a mandatory injunction to com- 
pel the payment of amounts properly found due under the various 
milk marketing orders is no longer in doubt. United States v. 
Ruzicka, supra; United States v. Adler’s Creamery, Inc., 2 Cir., 110 F. 
2d 482; Crull v. Wickard, 6 Cir., 137 F. 2d 406; Chapman v. United 
States, 8 Cir., 139 F.2d 327. The only question here is whether failure 
to ask for that specific relief in the original bill of complaint bars the 
right to it. 

[2,3] Appellant contends that the facts of the cases relied upon by 
appellee and cited above, differ from those of the case at bar in that 
in all of them, the plaintiff in the original bill of complaint prayed 
for a definite sum of money then past due, whereas in the case at bar, 
no request was made until long after the original complaint and the 
judgment on that complaint which, appellant contends, granted the 
full measure of relief prayed by that complaint. However, we note 
a further distinction between the cases which we think accounts for 
the distinction relied upon by appellant. It appears from the opinion 
in each (and is so expressly stated in the Ruzicka case), that the re- 
ports required by the Order involved in each had been duly filed, so 
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that it had been possible for the administrator to compute the amounts 
due before the filing of the demand for compliance with the Order. 
See also Parker v. United States, 1 Cir., 126 F. 2d 370. 

In the case at bar, the handler had failed to file complete reports, 
and it appeared that many of those which were filed were inaccurate. 
Hence, before the administrator could ascertain whether any pay- 
ments were due and owing for the Fund, it was necessary for him to 
obtain compliance with report requirements, and the original com- 
plaint and a citation for contempt were necessary before this was ac- 
complished. Then, for the first time, it became possible for the ad- 
ministrator to make the computation and bill appellant for the amount 
fund due. Appellant did not then ask for the administrative review 
to which it was entitled if it desired to challenge the correctness of 
the computation. The court, therefore, correctly found that there was 
no issue of fact in the case, and the only question was as to his juris- 
diction to enter the mandatory injunction under the pleadings in the 
case. 

The original complaint has alleged appellant’s failure and refusal 
to make payments into the Fund, and its default as to such payments 
for the entire period between the effective date of Order No. 41 and 
the filing of the complaint. The prayer of the complaint was for pre- 
liminary mandatory injunction to compel full compliance with all 
provisions of the Order, and for permanent injunction enjoining any 
violations of that Order, and for any further relief the court deemed 
just. 
Payments into the Fund were certainly an integral part of the 
scheme contemplated by the Order; the original complaint asked for 
full compliance; since the administrator could not determine amounts 
due until report requirements had been met, appellee is correct in its 
contention that the relief granted by the order of March 24, 1942, was 
partial in character and incidental to the main object of the action, 
hence that it was an interlocutory rather than a final judgment, as 
contended by appellant, and that the court did retain jurisdiction to 
enter the mandatory injunction to pay the amount found due after 
that amount wasascertained. To cases cited by appellant as authority 
for its propositions that the 1942 judgment was final and that the 
attempted reservation of jurisdiction for further orders was void 
have no bearing on [428+] the issues here presented. See Woods 
Bros. Construction Co. v. Yankton County, 8 Cir., 54 F. 2d 304; Bank- 
ers’ Utilities Co. v. Pacific Nat. Bank, 9 Cir., 32 F. 2d 105. We are 
convinced that the order from which the appeal was taken did not 
unduly enlarge the scope of the relief prayed in the original complaint. 

Judgment affirmed. 
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EFFECTIVE DaTE OF ORDER 
Compliance with section 4 (c) of Administrative Procedure 4) . 
sr ae a 3S aS a ac 1674 
RatTEs AND CHARGES 
Modification of 
Respondent’s request for the establishemnt of a new 
category for bulls which weigh 800 lbs. and for the 
purpose of assessing yardage charges and to add a 
new section to its tariff providing for a new charge 
for the use of covered pens because of increased 
expenses of operation of its business, granted, and, 
> since good cause exists, in accordance with section 
4 (c) of Administrative Procedure Act for making 
l f this order effective in less than 30 days after service 
' upon the respondent, this order shall become effec- 
tive 10 days after such service_-_---------------- 1674 
SecrTion 4 (c) oF ADMINISTRATIVE PRocEDURE ACT 
Compliance with, in making rate order effective in less 
than 30 days after service upon respondent- -- ------- 1674 
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Packers and Stockyards Act, 1921 


—— Tell 


Ora ARGUMENT 
Order Permitting Briefs or Written Statements in Lieu of 
The request of the Livestock Branch, Production and 
Marketing Administration, for the opportunity for 
: oral argument denied since it does not appear that 
oral argument will serve any particularly useful 
purpose in connection with the cases herein, but, 
in lieu thereof, a period of 20 days after the date of 
' service of this order is allowed within which the 
Branch and the respective respondents may file a 
statement or brief containing argument as to what 
the final decision and order in these proceedings 
SONI OO a sas ike a RS a eae 1675 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


~~ Pe 


ADMINISTRATIVE PROCEEDING 


Inapplicability of Federal Rules of Civil Procedure to_--- 1681 
BREACH OF ConTRACT 
Effect of substantial performance upon recovery for-_---- 1685 


Materiality of, controlling on question of requirement to 
NN 8 ceca hes ces hs Gama tone Oe ad ete I a ta 1685 
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Conrracr oF PurcHASE AND SALE “No. Page ' 

Effect of Substantial Performance upon Recovery for : 
Breach of 

There is substantial performance of a contract where | 


there was no willful departure from the terms 
thereof and no omission in essential points, and the 
contract has been honestly and faithfully per- 
formed in its material and substantial particulars; 
also, where there was an honest and substantial i 
attempt to complete a contract, a departure there- } 
from in unimportant matters will not preclude a 
recovery, and the party should be allowed the 
amount of the contract, deducting therefrom a suf- 
ficient sum to fully compensate ‘defendant’ for 
any loss he sustained for the failure of the ‘“‘plain- 
tiff’’ to render strict performance____..._..-.---- 1685 31 
Materiality of Breach Controlling Recovery on 
Where a contract calls for a number of performances 
on both sides, and there is no clear intention as to 
what shall happen if default is made in a prior 
performance of slight importance, it does not follow 
that subsequent performance by the other party is 
excused. The decision depends upon importance 
and materiality of prior default, and materiality of 
the failure should be determined by ascertaining 
whether it would be more just to free the injured 
person or to require him to perform his promise, 
giving him in either event a right of action for any ‘ 
damage he may have suffered_________.._._----- 1685 31 
COUNTERCLAIM 
SE sc ertice os ek eh ui ee kes ae Peto ees 1679 9 
DAMAGES 
Measure of, based on— 
difference between invoice prices and loss on resale, 
less customary differential _ _____- 1680 13 ; 


difference between purchase price and net resale 
IU ihe a eee eee eRe os 1683 22 


- ome 
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ee 


DEFAULT 
Allegations in complaint deemed admitted by _---------- 1678 8 
Waiver of oral hearing by-- - -- -- ee armen ae eee = 1678 8 
DELAY , 
Effect of, occasioned by error in routing without claiming 
or showing damages___-_--_--_- pelea ec Ain eee ee 1685 34 
DIsMISSAL 
Failure to Prove Violation of Act 
Complaint dismissed where complainant failed to 
sustain burden of proving that respondents failed 
to deliver a carload of tomatoes in accordance with 
eontract requirements. .......< . cece cee ce ewe 1684 25 
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DisMissaL—Continued 
Failure to show authority of broker to accept cancellation 
Of QUNGIROS. oc cs55actccscennhtasensudawususeeawes 
Petition to Revive Proceeding Against Executrix of Res- 
pondent 
Where complainant filed petition to revive claim 
against executrix of respondent who died during 
proceeding, held, that the act specifically relates 
to merchants, dealers, and brokers only and neither 
the act nor regulations provide for revival and, 
since State and Federal Rules of Civil Procedure 
which do allow revival are applicable to court 
actions, not to administrative proceedings, the 
ROMUON 18 CINIMNIMIOE 5 oon oo en owes aae tee 
Settlement Between Parties 
A stipulation having been filed wherein it was stated 
that all matters in controversy for which this repa- 
ration proceeding was brought have been fully 
settled, compromised and adjourned, the complaint 
herein is accordingly dismissed _._.......-------- 
Complaint for reparation dismissed on notification by 
complainant that claim against respondent had 
PIO BOUANa 2 nek wacteacshdawncaweudeswouee aa 
Complaint for reparation dismissed on receipt of 
notice from the parties that the controversy had 
Ded AMIOADIY SOURS 6 co ccc cmnccescusaGeween 
The parties to this proceeding having satisfactorily 
settled their respective claims for reparation, the 
complaint and countercomplaint are dismissed - - ~~ 
Settlement of Claim Against Complainant 
Complaint for reparation dismissed on request of 
complainant after receiving notice of dismissal of 
proceeding against it involving same shipments- -- 
EvIDENCE 
Failure to prove violation of act...........-..--------- 
Failure to show authority of broker to accept cancellation 
OF GON inns ei cs eed Nira egae aa eke s mapa 
F. O. B. AccepTaNnce FINAL 
Lack of right of rejection under term__-._....-.-------- 
FEDERAL RvLEs oF Civit PROCEDURE 
Inapplicability of, to administrative proceeding-_-----~---- 
INVOICE 
Effect of, when at variance with contract_........------ 
JURISDICTION 
Right to Decide Though Issue of, not Raised by Parties 
The jurisdictional question as to whether the duly 
appointed representative may be substituted for a 
deceased respondent is appropriate even though 
the issue is not presented by the parties_- - -- 
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MicuiGAN STATUTE OF FRAUDS 
Acceptance of delivery of shipments as taking transaction 


PRINCIPAL AND AGENT 
Dismissal of Complaint for Reparation Against Broker 
Where complainant-seller alleged that respondent- 
buyer of plums and nectarines attempted to cancel 
the contract by agreement with respondent broker, 
in an action against the broker for loss sustained 
by buyer’s rejection, held, that there was no evi- 
dence indicating that the broker asserted authority 
from complainant to accept the buyer’s cancella- 
tion and the complaint against the broker should 
Py CEMNOD Pence ata te nde akeeEsaccastckn = 
REJECTION OF COMMODITY 
Effect of f. o. b. acceptance final term_.._.._.......__-- 
Rejection because of misrouting as constituting rejection 
WEGRONG POREDTAIIO ORUNS. «665. e ce en dna cansendanc 
REPARATION 
Failure to Account for Deficit 
Where respondent shipper failed to account for deficit 
incurred on several shipments of watermelons con- 
signed to complainant to be handled for respon- 
dent’s account, it is held that respondent’s failure 
to make prompt payment of such deficits on demand 
entitles complainant to an award of reparation in 
amount of the deficits incurred by complainant, and 
that respondent’s failure to answer the complaint 
filed is deemed to be an admission of the truth of 
the allegations contained in the complaint and a 
waiver of oral hearing, in accordance with the rules 
NING 0 te eae ak See ees et cn cceans 
Failure to Account on Joint Account Agreement 
Where respondent accepted delivery of a carload of 
apples and a carload of pears without objection after 
entering into an oral agreement with complainant 
to handle these shipments under a joint account 
contract and accounted for the apples under this 
agreement but remitted for the pears on a brokerage 
basis without showing any justification for making 
such return, it is held that the transaction is re- 
moved from the Michigan Statute of Frauds by 
respondent’s acceptance of delivery of both ship- 
ments and accounting for the apples under the joint 
account agreement, and that respondent is liable in 
reparation for the additional sum due complainant 
under the joint account agreement_-_.-_..-------- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
Unlawful Rejection 


Where complainant contracted to sell plums and 


nectarines to respondent-buyer on the alleged basis 
f. o. b. acceptance final, and respondent rejected the 
shipment before arrival because complainant’s 
invoice contained that term whereas respondent- 
buyer alleges the sale was on an f. 0. b. acceptance 
basis, held, that the term orally agreed upon by the 
parties was f. 0. b. acceptance and that, since the 
invoice had no legal effect upon the existing oral 
contract, the rejection was without reasonable 
cause and reparation should be awarded complain- 
ant for the difference between the purchase price 
and the net resale proceeds-......-..--.-------- 


Where complainant contracted to sell to respondent 


two carloads of peas, U. 8. No. 1 Green Calyxes 
grade at shipping point, on an f. o. b. acceptance 
final basis and respondent rejected both shipments 
claiming that the peas did not have green calyxes, 
and the evidence showed that one carload was Fed- 
erally certified at shipping point as meeting the 
grade but the other carload was 85 percent of U.S. 
No. 1, held, that there being no right of rejection 
under the term f. 0. b. acceptance final, the rejection 
was without reasonable cause and reparation should 
be awarded complainant for the difference between 
the invoice prices and the loss on resale, less the 
customary differential between peas grading U. S. 
No. 1 Green Calyxes and 85 percent of U. S. No. 1 
for the carload of peas which was of the latter grade_ 


Where the contract of purchase and sale contained 


routing instructions specified by the buyer and an 
error was made in the routing, so that the shipment 
arrived at Baltimore, Maryland, on the B & O Rail- 
road instead of the Pennsylvania, but the shipper 
succeeded in having the car transferred to the Penn- 
sylvania Railroad, assuming the switching charges 
therefor, and tendered the commodity to the buyer 
“Pennsylvania Railroad Delivery” as specified in 
the contract, it is held that the buyer’s rejection of 
the shipment “because of misrouting”’ was without 
reasonable cause, inasmuch as no damages were 
claimed or shown to have been sustained by the 
buyer as a result of the slight delay occasioned by 
the error in routing, and complainant is entitled to 
an award. of reparation....... ..<....- << <sisae-- 


REVIVAL OF PROCEEDING 


Right to, against executrix of respondent- - --- : aoe 
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STATUTE oF FRAvuDS No. Page 
Acceptance of delivery of shipments as taking transaction 
es la a ee a a ek Pah a 1687 41 
SUBSTANTIAL PERFORMANCE 
Effect of, upon recovery for breach of contract_.....---- 1685 34 
VioLaTion or Act 
Paure to account for Goficit... .......-. nos nnwcecnae- 1678 8 
Failure to account on joint account agreement ---------- 1687 41 
IN MEPOIOOUON. occ cencnnmumenwonen 1680:13; 1683:22; 1685 34 


NTE RE Sy TT SRR 


st 


ST RRR ATE II ay TL: SRR es 


_~ 


INDEX-DIGEST OF COURT DECISIONS 


JANUARY 1948 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE PROCEEDING 
Inapplicanility of Strict Rules of Evidence 
Since in administrative hearings held by the Secretary strict rules of 
evidence do not prevail the court considered only the question 
whether the rejection of the offered exhibit relating to comp: ra- 
tive cream prices worked a substantial injustice to the plaintiff 
and found no error in the Secretary’s rejection of the offer, — F. 


CLASSIFICATION OF MILK 
Interpretation of Article III Section 2 (7) of Order No. 27, — F. Supp. —- 
Permissibility of, based on plant movement rather than ultimate utiliza- 
tien, =~ Bui eo oe Jo ee ee ae cone ee 
Transactions not constituting either sale or delivery to a purchaser, — 
“DELIVERY To A PURCHASER” 
Meaning of term, — FP. Supp. —... 2.522 de a cncecock ce undedaues 


Physical delivery distinguished from mere transfer of legal title, — F. 
FONIIR eeS e a o eo re ee ed 
Transactions not constituting, —— F. Supp. —--------------------- 


FEDERAL Civit PRocEDURE 
Complaint alleging failure to submit reports and refusal to make pay- 
ments required under milk marketing orders as sufficient basis for 
money judgment after handler failed to ask for administrative review 
of finding fixing amount, though complaint did not ask money judg- 
ment Sip ee Ale So oc unennem owed wdewana eats sate 
Power of court to make reservation of jurisdiction to grant further re ‘lief, 
after entry of preliminary order requiring submission of reports and 
records, 162 F. 2d 425 
Frnat DEcIsion 
Interlocutory order not constituting, 162 F. 2d 425____.____-_-_------ 
INJUNCTION 
Right of government to a mandatory injunction to compel payment of 
amounts due under milk marketing orders, 162 F. 2d 425__ 
INTERLOCUTORY ORDER 
Tot nal clacigion. “102: 0: D6 4946..c 5 oben ccdkies Wee omens 
OrpvER No. 27 (NEw York) 
Classification of Milk 
Contention of plaintiff that for the purposes of III—D classification 
plant movementis not aconsideration under the order and the action 
of the Secretary in determining that classification of III—D is avail- 
able only when reached within a permissible number of plant 
movements—from the first plant from which the milk moves as 
cream, in this instance—is an illegal and erroneous interpretation, 
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Orpsr No. 27 (New Yorx)—Continued 
Classification of Milk—Continued Page 
cannot be sustained since classification based on plent movement 
rather than ultimate utilization has been practiced with the ap- 
proval of the courts, and it is reasonable to suppose that the order 
intended some plant limitation for the purpose of III—D classifica- 
tion, although none was expressed therein, — F. Supp. —- -- --- 44 
Milk collected from feeder plants and producers of plaintiff at two of 
its country plants where it was separated and the cream then sold 
to Philadelphia Dairy Products Co., not a handler under the order, 
f 


Pen ST 


and the cream shipped by plaintiff f. o. b. railroad depot at New- 
ark, consigned to Philadelphia Dairy Products Co. but physically 
delivered to Janssen Dairy Corporation, the Newark railroad 
depot being located in Essex County, New Jersey, which county 
contained no milk plant of any dealer approved by a health au- 
thority, the court held, was not such a delivery to a purchaser as 
would entitle the cream involved to a III—D classification under 
the order for the reason that for purposes of classification the “‘de- 
livery to a purchaser” contemplated in Order 27, Art. III section 
2 (7) was intended to mean actual physical delivery, as distin- 
guished from mere transfer of legal title, — F. Supp. —-------- 43 

Milk received both from producers and from feeder plants at two of 
plaintiff’s plants located at Horseheads, N. Y., and Mansfield, Pa., 
respectively, and there separated and moved without change of 
title to plaintiff’s plant at Newark, Essex County, N. J., an unap- 
proved county where the cream was packaged for resale and subse- 
quently delivered to purchasers in both approved and unapproved 
counties of New Jersey, the court held, does not warrant a III-D 
classification on the ground that the transactions involved did 
not constitute either a sale or a delivery to a purchaser, not a t 
handler in an unapproved county as contemplated in the order. 
Plaintiff’s claims Nos. 3A and 4A are similar and, for reason 
herein stated, do not show justification for III—D classification, — f 
RN Stew On 8 GIST Re hs 4 oe le S Oo Pe ct ie Reet 43 

Reclassification of Milk 

Decision of the Secretary upholding the interpretation of the New 
York milk marketing order made by the market administrator, 
insofar as such interpretation reclassified a quantity of cream to a 
price classification higher than that in which it was originally re- 
ported by plaintiff, sustained, the court referring to the classifica- 
tion and reclassification issues in the case as “a series of transac- 
tions so involved as to impel the Secretary to designate them as 
‘exquisite complications’ ”’, — F. Supp. —-------------------- 43 

Stipulation by Subordinate when not Binding 

A stipulation not relative to facts, but as to the legal effect of such 
facts is not binding upon the Secretary as the duty of interpreting 
the terms of Order No. 27 is imposed upon the Secretary alone and 
no subordinate could bind him or the court by a stipulation involv- : 
ing the legal effect of admitted facts, 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


OrverR No. 41 (Cuicaco) 

Order by Court Enjoining Compliance with and Restraining Violation of 
In an action brought by the United States under the Agricultural 
Marketing Agreement Act of 1937, as amended, to enforce com- 
pliance by the appellant with Order No. 41 regulating the handling 

of milk in the Chicago, Illinois, marketing area, the court held that 

an order entered in 1942 commending the filing of reports and the 
production of books and records was an interlocutory order and 

not a final decision, as appellant contended, and that the District 
Court, accordingly, had jurisdiction, after the entry of a prelimi- 

nary order requiring submission of reports and records, to grant 

relief and enter a final judgment commending the payment of the 
amount found by the market administrator to be due upon the 

basis of the reports and the audit of appellant’s records, 162 F. 


RECLASSIFICATION OF MILK 
Interpretation of order by market administrator upheld by Secretary, 
sustained by court — F. Supp. —. .~ 2 occ cscc cnc ecbcscceccdecses 
SALES 
Transactions not constituting, — F. Supp. —__-.--.----------------- 
STATUTES 
Construction and Interpretation 
Consideration of Exception to II—A Classification 
The exception to II—A classification set forth in paragraph 7 of 
section 2 of Order No. 27 cannot be considered separate and 
apart from the other provisions of the order, or from its broad 


general purposes, — F. Supp. —--_-.-------------------- 

STIPULATIONS 
Stipulation by subordinate as to legal effect of admitted facts not binding 
upon Secretary or courts, — F. Supp. —-_---------------------- 
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The FEDERAL REGISTER publishes daily the full text of Presiden- 
tial Proclamations and Executive Orders and any order, regulation, 
notice, or similar document promulgated by Federal administrative 
agencies which has general applicability and legal effect. 
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Agriculture Customs Priorities 
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